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Th£ want of an American Treatise on the Law of Set 
Off has long been felt by the profession and judiciary. 
The only books upon this branch of the law are the Eng- 
lish treatises of Montague and BaMngton. Mr. Mon- 
tague's ^^ Summary of the Law of Set Off'' was published 
as long ago as 1801, and never reached a second edition in 
England. It was for many years the only guide to the 
law iqiion this subject ; and considering that this work was 
professedly incomplete, it is perhaps not surprising that it 
should have been very imperfect. Judge Story speaks of 
Mr. Montague's book as being ^^ singularly brief and un-^ 
satisfactory"-— observing that ^^ it consists of but three sen- 

tence8."(a) Mr. Babington's Treatise was published in 
1827, and is a work of much higher merit than Mr. Mon- 
tague's. It was republished in this coimtry some years 
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(a) See 5 Mason's Rep. 907. 



▼I FBXFAd. 

gince, in the Law Library, without any references, how- 
ever, to the American, or recent English decisions. 

In this country, the law of set off depends so much upon 
the yarious statutory enactments which have, from time to 
time, introduced changes in the common law, that an Eng- 
lish treatise is, in many respects, inapplicable to our sys- 
tem ; the more especially if it be unaccompanied with 
notes showing the particular points of difference, as well 
as of resemblance, between the English law and that ex- 
isting here. 

The importance of the subject, as Well as the imperfec- 
tions of the previous treatises thereon, have led to the com^ 
pilation of the following work. It will doubtless be found 
to contain many errors ; yet the author will not say, as is 
too customary in apologizing for a bad book, that " it has 
been compiled for his own use, without any view to pub- 
lication.'' On the contrary, he wishes it distinctly under- 
derstood, that this book has been compiled expressly for 
publication, and that the author has done his best to make 
it worthy of publication. Whether it is so or not, remains 
for the public to decide. It is anxiously hoped, however, 
that it may be foimd of some use to a profession whose in- 
dulgence towards the previous efforts of the author, merit 
his lasting gratitude. 

Saeatoga SPKDimi, AofBst 25, 1841. 
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20 KATU&E AND ORIGIN Of 

There are^ howeyer, some debts against which the debtdt 
cannot propose a compensation : 1st. In the case of a spo- 
liation, no compensation can be opposed against the demand 
for the restitution of the things of which any person has 
been plundered ; 2d. A depositary is not admitted to op- 
pose any compensation against a demand for the restitution 
of the deposit, in causa depositi compensationi locus non 
est. This, however, is to be understood with some qualifi- 
cation. The depositary cannot, indeed, oppose to the res- 
titution of the deposit a compensation of the credits which 
he has against the person who entrusted him with it, when 
these credits arise upon other accounts ; -but when the 
credit arises from the deposit itself, as for the expenses 
which he has been obliged to incur for the preservation of 
it, there is a right of compensation, not only in the case of 
an irregular deposit, but also with respect to the deposit of 
a specific thing which may be retained, quasi quodamjure 
pignorisj until the credit is discharged ; 3d. The debt of 
a sum of money given or bequeathed to a person for his 
sustenance^ and with a provision that it shall not be seized 
by his creditors, is a debt against which no compensation 
can be opposed. (A) 

From what has been stated it will be perceived that the 
doctrine of compensation constituted an important part of 
the civil law. The main features of this system and of 
our right of set oflF are very similar ; but there is this ma- 



(k) 1 Poth. on Oblig. 866, 7, 8. 
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terial difference, that the doctrine of compensation is much 
more comprehensive and absolute than that of set off. 
Thus, by the civil law, wherever this doctrine applied, both 
debts were absolutely extinguished ipso jure* Therefore, 
in a case where my creditor of a certain sum afterwards 
becomes my debtor to the same amount, and, notwithstand- 
ing the compensation which has, pleno jure^ extinguished 
our respective demands, I pay him the amount of his debt) 
I may recover the sum which I have so paid, by the action 
called condictio indebitL(l) Whereas the right of set off 
is merely a defence to an action for the debt ; and a de- 
fendant is not obliged, in any instance, to avail himself of 
this right, but may, at his option pay, or on other grounds 
contest, the one debt, and bring a separate action for the 
other, (m) But both himself and his attorney will incur 
the censure of the court for so doing, unless they can show 
good reason for not pleading such set off in the former 
suit.(n) If a party chooses to set off a demand, however, 
in an action brought against him, he cannot afterwards bring 
an action against the former plaintiff for the same demand. 
But if the set off was more than sufficient to cover the de- 
mand in the former suit, he may, according to the English 
practice, maintain an action for the surplus, (o) This prac- 
tice, however, cannot be proper, and probably would not 



(I) 1 Poth. on OWig. 377. 

(f») Green v. Law, 2 Smith, 668. De Sylva v. Henry, 3 Porter's 
Rep. 132. Qarrow v. Carpenter, 1 id. 859. Himei v. Bamitz, 8 
Watts, 89. 

(n) Id. id. 

(o) Hennell v. Fairlamb, 8 Esp. 104. 
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be tolerated here ; as under our statute, if a balance is 
found due to the defendant, on a plea of set off, he may 
have judgment against the plaintiff in the action for the 
amount. (j»} A new suit to recover such balance, of the 
plaintiff in the former action, is therefore entirely un- 
necessary. 

If the creditor to whom the larger debt is due brings an 
action in which the other does not set off his mutual de- 
mand, but brings a counter action, the debt due to the first 
may be set off in the action by the last, and is not extin- 
guished by his first obtaining a verdict for his whole debt ; 
and he may take advantage of it in the action against him, 
remitting so much of what he has recovered as will reduce 
it to the balance.(7) 

The principle that the debt is not extinguished by the 
right of set off is strongly illustrated fcy the case of Pitts 
V, Carpenter^{r) in which it was held that the plaintiff, to 
whom a larger debt than 40^. was originally due, but 
whose demand was reduced by set off to less than that sum, 
might bring his action in a superior court, and was not 
within the provisions of a local act, confining debts for 
less than 40^. to an inferior jurisdiction. 

It is a principle of natural reason and justice that a claim 
due from the plaintiff in an action, to the defendant, should 



(p) 2 R. S. 355, § 22. 

iq) Bat kerviUe y. Brown, 2 Burr. 1229. 

(r) 1 was. Rep. 19. 
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compensate the demand sued for, as far as it will go, and 
that the balance only should be recovered ; instead of al- 
lowing the plaintiff to recover the. whole amount of his de- 
mand, and leaving the defendant to »ie for the claim he 
has against the plaintiff. And besides' the justice of the 
principle, the right of set off is to be encouraged, on the 
ground of convenience^ as avoiding circuity of action. Yet 
by the common law of England if the plaintiff was as n^ch, 
or even more, indebted to the defendant than the defend- 
ant was to him, yet he had no method of striking a bal* 
ance. His only remedy was by going into a court of 
equity. A defendant might, indeed, have deducted from 
a claim made by action all fair allowances or demands ac- 
cruing to him, or payments made by him in respect of the 
same transaction or account upon which the action was 
grounded. Hence in an action for work and labor or 
goods sold, the defendant might, though the contract were 
for a certain price, (at least after notice,) prove under the 
general issue, in reduction of the claim, that the work was 
improperly done. (*)• Or he might show that the goods 
sold were not so good as warranted. (^) These, and other 
matters of the like kind, however, arise out of the trans- 
action itself for which the suit is brought, and although 
they lessen the plaintiff's demand, yet they are not proper- 
ly set offs ; as their operation is to prove that the plain- 
tiff's demand is too large 5 whereas a set off admits the 



(s) Famiworth v. Qarrard, 1 Camp. 38. 2 id. 63. 2 Stark. Rep. 
6. 7 East, 479. 
(0 Fisher v. Samuda, 1 Camp. 190. 
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demand of the plaintiff^ but sets up the defendant's demand 
to meet it,(u) 

Until the reign of Queen Jlnnej if a person who owed 
me 1000/. became a bankrupt, and I was indebted to him 
in the sum of 60/. I must have paid the 50/. and have 
been left to my chance of any dividend upon my larger 
demand ; or reversing the account, I must have paid the 
1000/. entire, and have taken my chance of the dividend 
upon the 50/. If my debtor in the larger sum died, I 
must still have paid the debt due from myself, possibly for 
the satisfaction of his specialty creditors, and might entire- 
ly lose the whole of my cross demand, (v) The natural 
good sense of mankind was first shocked at this in the case 
of bankrupts ; and it was provided for by 4 jjnne, ch. 17, 
§ 11, and 5 Geo, 2, ch, 30, § 28. In cases where there 
was no bankruptcy, the injustice of not setting oflF (espe- 
cially after the death of either party,) was so glaring that 
parliament interposed, by the acts of the 2 and 8 of Geo. 
2 ; by virtue of which, in actions where there are mutual 
debts, the defendant may set off the debt due to himself 
against that for which he is sued, either by pleading it in 
bar or giving it in evidence under the general issue, upon 
proper notice, (w) 

Hie provisions of these statutes were so salutary and 
valuable, in avoiding circuity of action and preventing in- 



(u) See 1 Har. k £dw. N. P. 347. 

(v) See 2 Poth. on Oblig. 98. 

(w) Gieen v. Farmer^ 4 Burr. 2214- 
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Whether a set o£f be allowable in any particular case 
must be decided by the laws of the place where the action 
is pending, (a) 

fiefore entering upon the subject of set off more minute- 
ly, it will be proper to notice a species of defence some- 
what analogous to it in character, which a defendant is in 
some cases allowed to make, and which is called recoup- 
fnent,{b) This is where the defence is not presented as a 
matter of set off arising on an independent contract, but 
for the purpose of reducing the plsuntiff's damages for the 
reason that he himself has not complied with his cross obli^ 
gations arising under the same contract, (c) Thus, in an ac- 
tion to recover compensation for services rendered, the em- 
ployer is entitled to show, by way of recoupment of damages, 
loss sustained by him through the negligence of the person 
employed, (d) So, in an action for the recovery of the 
price of an article, sold with warranty of its goodness, or 
in relation to which there was a fraudulent misrepresenta- 
tion, the defendant, on notice given with his plea, may 
give evidence of the fraud or breach of warranty in dimi- 
nution of the plaintiff's claim, (e) Such evidence being 



(a) Gibbs et ux v. Howard, 2 N. Hamp. R. 296. 

(6) Reampt is derived from the Freach word reamper, to cut 
again. -In law it signifies (he right and the act of making a set-off, 
defalcation, or discounti by the defendant, to the claim of the plain- 
tiff. 2 Bouvier's L. Diet. 331. 

(c) See Still v. HaU, 20 Wend. 51. 

(d) Id. ib. 

(•) K«ab v.McAUtter, 8 Wend. 109. 
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tttittcd'tO'SkowtabreaGfa'bf <wiritat]ryaltlu>ii^h ike bfld^nm 
^offered toti^tumlhe^edylmtihad 8(meidi^tiLttyiuid^saM Ute 
'residue; and the < court of king's bench, on a «ub6eq«iesit 
'«)>p)i^atioB9 confinned the decision made !at>ili$i:prius.({) 
^'inan aotion<for the price dfta horse sold 'for 12 guinetiB 
and warranted »>und,'the defendant was allowed to reduce 
<tfae ^hdntifPs ^dafliages-to a very small sum, by proving 
that Hie horse was not'accoi^ding to^ the' Warranty. (A;) 

And the partial failure of the consideration of a note 
may be >giren in •evid^ce 'bytbeidef€nidant to radUdeHhe 
(amount of the plaiiiti£Ps recoYery.(/) 

It has also beeft^ decided m Pennsylvama that the ddenfcl* 
^ant m^y.giye evidence of acts of non^-feasanet, or ^mis^fea" 
-$€tnce foy liie plaintiff, where these acHs >are 4mme!dM4Ueh/ 

cormeeted with the fiaintiff^s cause qf'^tion; sueh-evi- 
-deaoe not being adsutted by way of set off, ^but for the 
rpurpose^ of defeating, in-wboie -or in part, tihe ' phontiffls 

oainse of <»ction^(4») 

A distiaietion,'iiowerer,i[as bi^to ' taK^ 'by the J&iglish 
judges between a -suit upon the original' contifa^t "6f sale, 
and a sHitupon^ note or other security* taken for'the con- 



-(♦)-PottHon V. Lftttimore, 4 Maii.^*i^.'208. '^BfflPn.&' Cress. 
259. 

(^) Eing^ ▼. Boston, 7 BiMt,.481; n. 

gle, 11 John. 50. 
(m) Gogel V. Jacobj, 5 Serg. & Rawle, 122. 
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a penalty, the sum equitably due by yirtue of its condition) 
only, shall be set oflf."(a) 

Under this section, if the demand to be set off is not in 
the shape of a judgment, it must be founded upon a con- 
tract which could be sued upon in an action of assumpsit, 
debt, or covenant. A demand arising ex delicto^ and for 
which either trespass, replevin, detinue, or an action upon 
the case would be the appropriate remedy, cannot therefore 
be set oflf.(ft) And a claim recoverable only by action of 
account or bill in equity cannot be set oflf at law.(c) 

Set-off of judgment S.I The power erf setting oflF judg- 
ments does not depend exclusively upon the statute, but in 
part upon the general jurisdiction of the courts over their 
suitors and process, (ci) It is well settled at common law, 
that opposite demands arising upon judgments may, upon 
motunij be set off against each other, whenever such set-off 
is equitable, though the parties to the different records are 
not the same.(e) It is true, indeed, that the practice is in 
pursuance of the policy of the statute ; but as was said by 



(a) 2R. S. 354, § 18, sub. 1. 

(6) Sherman v. Ballou, 8 Cowen, 304. 

(c) la. ib. 

(d) Simpson v. Hart, 1 John. Ch. Rep. 91 ; 14 John. 63. S. C. 
3 Caines, 190. Dunkin v. Vandenburgh, 1 Paige, 623. Holden v. 
Gilbert, 7 id. 208. The People v. New-York Com. Pleas, 13 Wend. 
652. 1 John. 144. 3 id. 247. 3 Bibb, 233. 4 T. R. 123. 

(e) Montague on Set-OflF, 6. 1 Hen. Black. 217. 2 Stra. 891. 
3 Wils. 896. 8 T. R. 69. Dev. Eq. Rep. 392, 1 Murphy, 1. Best' 
v. LawsoD, 1 Milef , 10; 
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But this equitable rig t of setting off one judgment 
against another exists only where it will infringe upon no 
other right of equal grade. Therefore it will not be per- 
mitted against an equitable assignee for value.(m) And 
where a stay of execution has been obtained by each de- 
fendant, imder acts of the legislature, which time has not 
expired, in either case the court will not interfere.(n) So 
a judgment against an executor, in his own right, will not 
be ordered to be set off against a judgment in his favor on 
a promissory note taken for goods of his testator sold by 
him, if it appears that the creditors or legatees of the tes- 
tator will be thereby prejudiced. (o) So an administrator 
who has purchased a judgment against the plaintiff since 
the rendition of a judgment against him for a debt owing 
by the intestate, will not be allowed by the court, in the 
exercise of its equitable powers, to set off such judg^ 
ment.(p) 

Effect of taking a defendant in execution,'] An impris- 
onment of the defendant upon a ca. sa. is a full satisfaction 
of the debt, so long as it continues, except in certain cases 
provided for by statute. A judgment, therefore, upon 
which the defendant is in execution will not be set off 
against another judgment in his favor. (5) So a voluntary 



(j») Best v. Lawson, 1 Miles, 10. Dunkin v. Calbraith, 1 Bro. 47. 

(n) 1 Miles' Rep. 10. 
. (0) Tolbert v. Harrison, 1 Bailey, 699. 

(p) Hills V. Tallman's admV, 21 Wend. 674. 

Cq) Cooper V. Bigelow, 1 Cowen, 56. McGuioty v. Herrick, 5 
Wend. 243. Foster v. Jackson, Hob. 59. Taylor v. Waters, 2 
Chit. Rep. 303 ; S. C. 5 Maule & Sel. 103. Poucher v. HoIIey, 3 
^end. 184. 
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where costs had been ordered against the plaintiff for 
neglecting to proceed to trial, that court, on the supplication 
of the plaintiff, directed the costs to be set off, notwith- 
standing the defendant had been attached for the former 
costs, and was then imprisoned therefor. 

Judgments of different courts, "] As a general rule, judg- 
ments recovered in other courts will be set off, on motion, 
in the same manner as if they had been recovered in the 
court in which they are offered as offsets. Thus a judg- 
ment recovered in the common pleas may be set off against 
a judgment in the supreme court ;(v) or one judgment at 
law against another, by the court of chancery ^(mt) a judg- 
ment of the court of king's bench against a judgment in 
the common pleas,(x) and vice versa ;{y) or a judgment at 
law against a decree in equity. (2;) And in such cases 
either court may, in general, direct the set-off. (a) But 
where a judgment of reversal had been obtained, in the 
supreme court, of a judgment in the common pleas, a resti- 
tution awarded, and afterwards a second judgment was ob- 
tained by the same plaintiff against the same defendant, in 
the common pleas, the supreme court refused to set off the 
judgment of reversal against the second judgment j as it 



I I I u 



(t)) Schermerhorn v. Schermerhom* S.Caines' Rep. 190. 
(w) Gridley v. Garrison, 4 Paige, 647. 

(a?) Barker v. BrafaaHH2 W. Blaok. Rep. 889 ; S. 0. 8 WM8.896. 
(y) Bruges v. &ni(h, 8 Bing. 29. 1 Moore & Scott, 9^ 
(«) Holden v. Gilbert, 7.Paige, 208. 

(«> SimpsQA V. HawUrjr, 1 Ma«Ie k, SeL 696. 1 Mm. Ch. Rep. 
94. 3 Caines, 190. 1 John. 146. 



38 WHAT DEMANDS MAY BE SET OFF. 

panied by a stipulation that the assignee should be indem- 
nified against the costs of the motion, it was decided that 
the judgment could not be set oS,(f) And it is doubtful 
whether the principle can be extended to the assignee of a 
justice's judgment, (g) It would seem not, unless a plain 
undisputed case were presented. Thus, where it was al- 
leged that the assignor of a justice's judgment was but a 
nominal plaintiff, and his rights were involved in intricacy 
and doubt, the court refused to allow such judgment to be 
set off, on motion, by the assignee. (A) And the right of 
setting off one judgment against another will not be per- 
mitted against an equitable assignee for a valuable consid- 
eration, (i) 

Set off not barred by writ of error.'] A judgment may 
be pleaded by way of set off, though a writ of error be 
pending thereon. (A:) 

^s to the cause of action.'] For the purpose of a set 
off, under the statute, it is sufficient that the demand sought 
to be set off is a judgment. It is inmiaterial for what 
cause of action the same was recovered, whether it arose 
upon contract or tort, or whether the same was rendered 
for costs merely. (/) 



(/) Gilman ▼. Van Slyck, 7 Cowen, 469. 
(g) See Grab. Prac. a05. 
(A) See Story v. Patten, 3 Wend. 331. 
(t) Ramsey's Appeal, 2 Watts, 228. 

(fc) Reynolds v. Beerling, 3 T. R. 188, n. ; S. C. 1 Doug. 112. 
The People v. N. Y. Com. Pleas, 13 Wend. 649. 
(Z) Edw. Tr. 69. 
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fi. has, previously to the am^nitteBt of tke jtidgment to C, 
made over his property for ihe benefit of his creditors gen- 
erally, (o) A judgment for plaintiff in the common pleas 
may be set off against a judgment for defendant in the 
king's bench, although the plaintiff be dead and the judg* 
ment assets in the hands of her administrator.(p) 

So, in Mitchell v. Oldfieldy{q) the plaintiff had recorer- 
ed a judgment against the defendant. But the defendant 
having also recovered in another action against this plain- 
tiff and another, obtained a rule to show cause why the 
debt and costs in the latter should not be set off against 
the judgment in the former action, suggesting, among oth- 
reasons, that Mitchell had absconded. In shewing cause 
against this rule, it was contended, that inasmuch as one 
debt was due to the plaintiff alone, whereas the other was 
the joint debt of the plaintiff and another, to the defendant, 
the court would not interfere ; and it was observed, that 
this was not such a debt as could be set off under the stat- 
ute. But the rule was made absolute on the defend- 
ant's entering a remittitur in the cause in which he was 
plaintiff. 

It is also settled that a' judgment recovered in the name 
of a trustee for the benefit of the cestui que trust may be 



(o) Dunkin v. Calbraith, 1 Browne, 47. 

(p> Bridges V. Smith, 8 Bing. 29. 1 Moor&lE Scolt, 98. 1 Dowl. 
P. 0. 242, S. C. 
(9) 4 T. R. 123* See also 2 H. Blaek. 587. 
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nonsnited ; it was held that the costs of erne nonstdt might 
be set against the other, (tt) 

Bttt in an action i^ainst four defendants, where there 
was a verdict against one, and three were acquitted, the 
court reAised to allow the costs of the latter to be set off 
against the costs due from the former, (t?) 

In the case of Bourne v. Bennet/^w) the court, on mo'* 
tion, allowed one of the defendants who was chiefly con^ 
cemed, and who had indemnified his co-defendants, to set 
off a judgment against the plaintiff, recovered in a for-* 
mer action, against the damages and costs in the pres- 
ent. And the court of king's bench will permit defend* 
ants to set off a judgment recovered by them against the 
plaintiff, in opposition to a judgment obtained by the plain- 
tiff against them ; notwithstanding the plaintiff may also 
have a separate demand on one of the defendants.(x) But 
a judgment recovered by A. against B. and C. will not be 
set off on application to the general jurisdiction of the 
court, against another judgment recovered by the assignees 
of B. s^inst A., inasmuch as the interests of third persons 
intervene, (y) 



(tt) O'Connor v. Murphy, 1 H. Black. 657. 

(o) Mordecai y. Nutting^, Barnes, 145. 

(to) 1 Moore & Payne, 141. S. C. 4 Bing. 423. 

(x) Glastyr v. Hewer, 8 T. R. 69. 

(y3 Doe V. Damton, 8 EasI, 149. 
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bis demand, took the money out of court and discontinued 
the action, the court allowed the defendant his costs from 
the d$ite of his offer to pay the sum paid into court, and 
directed that the same should be set off against the plain<^ 
titf 's costs.(J) 

So where the plaintiff had recovered a verdict against 
the defendant in trespass, and at the same assizes the de- 
fendant had recovered a verdict against the plaintiff in 
ejectment, and the defendant moved to have the costs of 
the ejectment deducted from the costs payable to the plain- 
tiff in the action of trespass, the rule for that purpose was 
made absolute, (e) 

And the costs of a suit in equity may be set off against 
the costs of an action in the common pleas. (/*) And 
where, in a suit for tithes the plaintiff obtained a decree, 
with costs, for part of his demand, and as ta the remain- 
der, issues were afterwards found for the defendant, the 
court of exchequer stayed the payment of the costs decreed 
to the plaintiff, in order that the defendants might have an 
opportunity to set off, as against those costs, the costs of 
the issues, (g-) 

And as costs may be set off against costs alone, so they 
may be set off against debt and costs. This appears from 



(d) James v. Rag^tt, 2 Bam. & Aid. 776. 

(e) Scoffin V. Robinson, cited in 2 Black. 826. 

(/) Webber v. Nicholas, 4 Bing. 16 ; S. C. 12 Moore, 87. 
(g) Taylor v. Cook, 1 Tounge, 201. 
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costs. (0 The rule now, however, is otherwise j and it is 
well settled by modern authorities that the lien of the at- 
torney extends only to the clear balance due after the 
equities between the parties are adjusted ; and does not 
affect the equitable right of set off between them.(m) 
Thus a judgment for costs only, will be set off against 
another judgment, on motion, notwithstanding the attor- 
ney's lien, and although the judgment be assigned to him 
by his client as security for his costs, of which notice is 
given to the opposite party, with directions not to arrange 
the costs with the client ; especially where the right of 
set off had attached, and the attorney had full notice that it 
was claimed, at the time he took the assignment, (n) So 
a defendant against whom a verdict is rendered for nomi- 
nal damages, in an action of tort, may, after the verdict, 
procure an assignment of a judgment against the plaintiff 
in the suit in which the verdict is rendered, and may set 
off such judgment against the judgment entered upon the 
verdict, although such latter judgment consists entirely of 
costs, with the exception of the nominal damages, notwith-^ 
standing the lien of the attorney ; the equities of the par- 
ties being considered superior to those of the attorney, (o) 
But the attorney's lien for costs recovered will not be sus- 
pended, or satisfaction of the judgment delayed, until an 



(Z) Cole V. Grant, 2 Caines' Rep. 106. Devoy v. Bowyer, 3 John. 
Rep. 247. 

(m) Mohawk Bank v. Burrows, 6 John. Ch. Rep. 317. Porter v. 
Lane, 8 John. 367. 13 id. 806. 

(») Cooper V. Bigalow, 1 Cowen, 206. 

(0) The People v. New-YoA Com. Pleo, 13 Wend. 649. 
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lien for costs. The king^s bench will only allow the set-off 
to be made subject to the attorney's lien on the judgment 
for his costs, (t^) And the same practice prevails in the 
Irish court of king's bench, (t?) But in the common pleas 
the rule is the same as that adopted by our court, viz* 
that costs may be set off, notwithstanding the lien of the 
attorney, (t/j) A similar rule exists in the court of ex- 
chequer ;{x) and in equity, {y) 

This doctrine of the courts of common pleas, exchequer, 
and chancery, in England, and of the supreme court of this 
state, has also been adopted by our court of chancery. (2;) 
But the rule is so far qualified in the latter court, as to 
limit the right of set-off in prejudice of the solicitor's lien, 
to such claims as arise in the course of the same suit or in 
relation to the same matter. Therefore a party against 
whom a decree for costs had been made will not be per- 
mitted by that court to offset against such costs a decree or 
judgment in his favor in relation to a distinct matter ^ to 
the prejudice of the solicitor's lien. (a) 

(u) 4 t. R. 123. 6 id. 456. 8 id. 69. 1 Maule & Sel. 240. 3 
Bam. & Cress. 535. 3 Bam. & Adol. 388. 1 Dowl. P. C. 196. 8 
Blng. 303. 1 Moore & Scott, 429. 2 Cromp. & Jer. 195. 

(v) Reddy v. Bradshaw, Ratty's Term Rep. 566. Miracke v. 
Howard, id. 568. 

Cw) 2 Bos. & Pul. 28. IH. Black. 23. Id. 217. Id. 657. 2 id. 
440, 587, 826. 4 Taunt. 322. 3 Wils. 396. 1 N. R. 22. 8 East, 362. 

(a;) Lane v. Pearce, 12 Price, 742. 

(y) Worrall v. Johnson, 2 Jac. & Walk. 215. Taylor v. Popham, 
15 Ves. 72. Ex parte Rhodes, id. 539. 2 Mad. Ch. Pr. 569. Shine 
y. Gough, 2 Ball & Beat. 33. 

(«) 6 John. Ch. R. 317, Mohawk Bank v. Burrows. 

(a) Dunkin v. Vandenbergh, 1 Paige, 622. 
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- In accordance with the general rule above referred to, it 
has been decided by the court of common pleas, where A. 
brought an action for use and occupation against B., and 
recovered a verdict ; and B. afterwards commenced an ac- 
tion of trespa^ against A. for seizing his cattle for rent 
due, and A. suffered judgment by default ; and on a writ 
of inquiry B. recovered li. more in damages than A. had 
obtained in his action — ^that the costs of the one might be 
set off against the other, although it appeared that A. was 
insolvent, and that his attorney would thereby be deprived 
of his security for costs. (6) Similar decisions were made 
by the same court in Vaughan v. DavieSj{c) Daniel v. 
IUliottj{d) Bourne Y^ Bennett ^e) and Roberts v. Briggs.{f) 

And the court of king^s bench has recognised the right 
of set-'off as respects interlocutory costs. Thus it has 
allowed interlocutory costs due from the plaintiff to the 
defendant, to be set off against the damages and- costs 
recovered by the plaintiff on the final event of the suit, 
without regard to the lien of the defendant's attorney, 
which was held to attach only on the general result of the 
costs, &c. of the cause, (g) And this decision bias since 
been confirmed by the court of exchequer, where a defend- 
ant having obtained an order for -costs for not proceeding 



(h) Lomas v. Mellor, 5 Moore, 95. 
(c) 2 H. Black. 440. 
id) Id. 587. 

(e) 4 Bing. 423 ; l3. C. 1 Moor6 & Payne, 14l. 
(/) Barnes' Suppl. 12. 
(flr) Howell V. Hardy, 8 East, 862. 

7 
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to tritl| WM allowed to set tl»em off Bgamet the iianages 
ultixn^tiely trecovered by the pt^ii^tiff on the tria} of the 
pause.(^) So where a pl^tiff, after giving notify of trial, 
withdrew )m record ^d the defendant obtained a rule for 
the payment of the costn of the day 9 which w^e talced, a^d 
at the next ^peizee the plaintiff obtained a verdict whioh 
WSMTafterwards p^ wde on payment of costf , the court e# 
Ipng'p hench held that the defeodaat might set off ihe eoeta 
d^e to him against those payable ^ him^ ob the rule {or 
the new trial, (f) So where costs had been ord^ed againsl 
the defendant on the denial of a motion for a eommission^ 
OB the g]!>ot(nd of irregularityi and afterwards he obtained 
costs against tiie plaintiff for neglecting to proceed to 
trial, the superior court of New-York directed the costs to 
be set oS.{k) But where, by a judge's order, the defend- 
ant was sallowed to go to trial upoa payment of a certain 
sum of money 31 together with the costs of the <^ause up to 
the date of the o^der • and the defendant having recovered 
a verdict without prev^^sly complying with the terms of 
the order, it waa held that the coslts tased in his favor on 
the postea could not be set €«ff against the interlocutory 
costs, so as to deprive the plaintiff's attorney of his lien.(/) 
So wh^e an coEepntion was set amde with costs, as having 
been sued out after the allowance of a writ of error, the 
court of common pleas refused to permit the costs of the 



(h) Lang v. Webber, 1 Price, 375. 
(t) 9 Bam. & Cress. 760, Doe v. Allsop. 
(A;) Hesketh v. Mulock^ <^M in QUa. Pfi^c.807« 
(0 Aspinwall t. Stamp, 4 Dowl. & Ryi 719- 3* C- 9 B«rv. & 
Cresjs, 108. 
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execution against his goods, the coHunon ple^ in England 
refiised to allow the sum levied to be impounded in the 
hands of, the sheriff until an acticm which the defendant 
had commenced against the plaintiff, should be determin- 
ed. (^) And a similar rule prevails in equity. Thus it has 
becQi. decided in this state that the court of chancery will 
not,. QDc motion, allow a debt which is not ascertained bj;: 
judgment ox decree to be set off against a decree for costs^ 
to the prejudice of the solicitor's lien ; although the valld-> 
ity of the debt is admitted by the client. (^) 

And a. judgment obtained by a defendant again^ th^ 
plaintiff, after the declaration delivered and before plea, 
pleaded, cannot be offered as a set off.(tf) Though it wa& 
formerly held otherwise, (r) 

Set off of bonds.] In a proper action, that is, in an ac- 
tion founded upon demands which are themselves capable 
of being set off, according to law,, the defendant may set 
off the sum due by virtue of the condition of 8^ b.ondj^ 
whether it be for the payment of money or otherwise, pro- 
vided the case is within the requirements of the statute in 
other respects. Thus an arbitration bond and an award 
under it in favor of the defendant may be set off. So a set 



(«) Williams V. Coofc, 10 Moore, 321. 
(t) Dunkin v. Vandenburgh, 1 Paige, 622. 
(u) Eyans v. Prosser, 3 T. R. 186. 

(vy Reynolds v. Beerling, 1 Doug. 112. 4 id. 181. 1 Tidd'i 
Prac. 716. 
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2d. The demand muet be due to drfendant in hie efvm 
right. 

The demand to be set off by the defendant must be 
due to him in his own right, either as being the original 

creditor or payee, or as being the assignee and owner of 
the demand, (d) 

With reference to this question, demands are considered 
due to and from the same persons, in the same right, where 
the plaintiff may sue and the defendant be sued, in their 
own names, without specifying any representative charac* 
ter, and where the party to the suit has a lien upon, or a 
legal right to the application of the fund when collected. 
Upon this principle it has been held that the public admin- 
istrator in the city of New-York is entitled to set off 
against a debt due from him to a bank, a demand for de- 
posites in the bank, whether made in his own name or as 
public administrator ; and also the bills of the institution 
in his hands, (e) 

It is well settled in England that there can be no set off, 
either at law or in equity, where either of the debts is a 
debt in auter drwt.(f) 



(d) 2 R. S. 354, § 18, sub. 2. 

(c) Miller v. Receiver of the Franklin Bank, 1 Paige, 444. 
(/) Gale V. Luttrell, 1 Young & Jenr. 180. Whiteker v. Rush, 
Amb. 407. 6 Mad. 469. Buck, 125. And we 2 Yeatcs, 208. 
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Therefore an executor cannot, cd&er at law or in equity, 
aet off a demand purchased by Usn after the death of the 
testatcnr or intestate, s^ainst a debt due by the estate to the 
person against whom he had the demand so purchased. (g*) 
Nether can an executor set off an original debt due to him 
personally, against a claim of the defendant on the es- 
tate, (i) Nor, if sued for his own debt, can he set off what 
is due to him as executor. And where an executor sues 
for a cause of action arising after the testator's death, with- 
out describing himself as executor, the defendant cannot 
set off a debt to him from the testator, (t) 

So, in an action against a man for his own debt, he can- 
not set off a demand due to him in right of his wife. (A;) 
And a debt owing by the wife dum sola cannot be set dF 
in an action brought by the husband alone, unless he has 
promised ta pay the debt after marriage, and thereby made 
it his Qwn.(/) Nor can a debt due from the wife dum sola 
be set off against a note given to the wife after marriage, 
if the husband elect to treat the note as his several proper- 
ty ; as if he sue ujpon it in bis own name, or endorse it 
over to a third party ; and it is immaterial whether the 
wife join in the endorsement or not.(m) 



(g) Mead v. Meiritt, 2 Paige, 402. Hills v. Tallman's adm'r, 21 
Wend. 674. See Root v. Taylor, 20 John. 137; Crew v. Williams, 
2 Bibb, 263. 

(h) Id. ib. Willes, 103, ^264, n. (a.) 

(i) Tidd's Pr. 9 Load. ed. 666. Willes, 103, 106 (1), 264 (a), 

(&) Bull. N. P. 179. Wilson v. Watsop, Esp. N, P. 240. Grove 
V. Dubois, 1 T. R. 112. 

(0 2 Esp. Rep. 594. Burrough v. Moss, 10 Bara. & Cre«8. 558. 

(m) Borough v. Moss, 5 Man. & Ryl. 296. 
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Upon the same principle, a joint debt cannot be set off 
against a separate demand, nor a separate debt against a 
joint one,(n) unless it be so agreed by the parties.(o) But 
a debt due to a defendant as surviying partner, may be set 
off against a demand on him in his own right,( j^) and vice 
versa.{q) So, a debt due from an ostensible partner only 
may be set off in an action brought by him, together with 
his dormant partner, (r) 

A defendant cannot plead, by way of set off, a bond 
debt of the plaintiff assigned to the defendant by another, 
to whom and for whose use it was originally given. (*) 

But a debt due to the defendant as a surviving joint 
creditor, may be set off against a demand on him in his 
own right.(^) And, on the other hand, a debt from the 
plaintiff, as a surviving debtor, to defendant, may be set 
off against a debt due from the defendant to the plaintiff in 
his own right, (w) But a party who has neither a general 
or special property in goods placed by him in the hands of 
a manufacturer for finishing, who refuses to deliver them 
on demand, cannot set off the value of such goods in an 



(n) 5 Maule & Sel. 439. But see Peake's Gas. N. P. 260. 2 
Esp. Rep. 469, 594. 
(o) Kinnerley v. Hossack, 2 Taunt. 170. 
(p) 5 Dumf. & East, 493. 1 Esp. Rep. 47. 
(q) 6 T. R. 582. 2 id. 476. 

(r) Stacy v. Decy, 7 T. R. 361, n. S. C. 2 Esp. 469, n. 
(s) Wake v. Tinkler, 16 East,* 36. 
(0 5 T. R. 493. S. C. 1 Esp. Rep. 47. 
(u) 6 T. R. 582. 
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a6tion> of assumpsit, against hkn bj the manufactwer fo? 
vmk and labor bestowed upon other goods. And ar&» 
ceiptor to the sheriff for goods levied upon by ^cecution 
would not, under such circumstances^ be entitled to claim 
a. set oS.{v) 

m 

It has been held ia Pennsylvania that, as a general rule, 
the person having the right of action may set off a debt 
due to him, as a trustee, against a debt due by him in his 
own right. And where there is not a legal right of action, 
but there has been an equitable assignment of the property 
in the chose in action, the cestui que trust may set off his 
right of property against a demand on him in his own 
right ; and a debt due to or from the cestui que truest may 
be set off in an action. commenced against, or by, a trustee^ 
in right of the trust, (to) But a bond given by the plaintiff 
to A. for the use of B., and not payable to assigns, and 
transferred by A. to the defendant, cannot be set off in an 
action on a bond given by the defendant to the plaintiff, (a:) 

A demand held by a defendant as assignee, at the com- 
mencement of the suit, provided it is of a nat|ire capable 
of being set off under the sections of the statute hereafter 
to be noticed, may also be set off by him in the same manner 
as if it had been originally due from the plaintiff to him. 
Thus, the defendant may set off* a bond executed by the 



mmmmtmm^^mm 



(o) Collins V. Butte, 10 Wend. 399* S. a la id. 139. 
(to) Wolf V. Beatet, 6 tag. & Rawki 2i4* 
(x) Ibid. 
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plaintiff ;(y) or a judgment9(z) or accoimt,(a) against him, 
whicli have been duly assigned to the defendant in his own 
right. To warrant the set off of a judgment, however, it 
is necessary it should have been purchased by the defend- 
ant absolutely, a^d not for the mere purpose of setting it 
off, and with a condition that if he fails to obtain the set 
off, such assignment shall be void. (6) To enable a par- 
ty to set off a judgment, he must be the beneficial as well 
as the nominal owner of it.(c) 

The assignment of a chose in action need not be by a 
writing or an instrument under seal. A delivery of it for 
a good and valid consideration is sufficient, even in the 
case of a specialty ;(d) or judgment ;{e) or a mortgage. ( f) 
For courts will recognize and protect the rights of as* 
8ignees.(^) 

But it seems it ought to be alleged that the assignment 
was for a full and valuable consideration, and that it is a 
subsisting assignment, by an averment that the suit is pros- 
ecuted for the benefit of the assignee. (A) For it is settled 



(y) TutUe v. Beebe, 8 John. 152. 
Cz) Ford V. Stuart, 19 John. 342. 

(a) Martin v. Williams, 17 John. 830. 

(b) Gilman v. Van Sljck, 7 Cowen, 469. 

(c) Satterlee v. Ten Eyck, id. 480. 

(d) Prescott v. Hull, 17 John. 284. 
(0 Ford V. Stuart, 19 id. 342. 

(/) Runyan v. Mersereau, 11 John. 538. 
(g) 3 John. 425. 16 id. 51. 4 T. R. 690. 
00 Proscott V. Hull, 17 John. 284. 
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(i) Fair t. Mclver, 16 Eul 
(*) MoUaav. Ofiffilh.aPt 
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3d. The demand mt^ he agoing theipkmt^m the ac" 
^iumn or the assignor, or person hen^idally mttresttd. 

Xbe provisions pf the statute are as foUows : ^^ It n^ust be 
a demand against the plaintiff in the action, unless the suit 
be brought in the name of a plaintiff who basno.rcal in- 
Jterest in the contract upon which the suit tis foui^ded ; jp 
.which case no set off^of a demand s^gainst the plaintiff; d^I 
be allowed, unless as hereinafter specified : 

If the action be founded upon a contract, .other than ^ 
p^gotiable promissory note, or bill of e^cchange, which hm 
been assigned by. the plaintiff, a demand existing against 
such plaintiff, or any assignee of such contract, at the time 
of the assignment thereof, and belonging to the defendant 
in good faith before notice of such assignment, may be set 
off to the amount of the plaintiff^s debt, if the demand be 
such as might have been set off against such plaintiff or 
such assignee, while the contract belonged to him : 

If the action be upon a negotiable promissory note, or 
bill of exchange, which has been assigned to the plaintilf, 
after it became due, a set off to the amount of the plain- 
tiff's debt, may be made of a demand existing against aijy 
person or persons who shall have assigned or tran^erred 
such note or bill after it became due, if the demand be 
such as might have been set off against the assignor, while 
the note or bill belonged to him : 

If the person be a trustee for any other, or if the suit be 



I 
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mithonaxiLe of a plaintiff <who faas^'no real interest in tbe 
contract upon which the suit is founded, so much of a de- 
'inand existing against those -whom the plaintiff represents 
or for whose benefit the action is brought, may be set off, 
as will satisfy the plaintiff's debt, if the same might hare 
been get i^ff in^an action brought by those beneficially in- 
terested : 

But if such action be brought by the assignee of an in- 
«ol'v«nt, imprisoned, absent, concealed or absconding debt- 
or, no set off shall be allowed of any debt, unless in the 
cases provided in the fifth chapter of the second part of 
the revised 8tatutes."(/) 

Let us consider these provisions separately. 

Demands against plaintiff' in the action,'] A debt due 
from a testator cannot be set off against a demand accruing 
to the executor after the testator's death, (m) Nor can 
an executor set off, either at law or in equity, a demand 
purchased by him after the death of the testator, against a 
debt due by the estate to the person against whom he 
held the demand so purchased, (n) 

In some cases it seems that, provided the demand is 
against the plaintiff in the action^it is no objection to»the 
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(0 2 R. S. 354, § 7. 

(m) Crew v. Williams, 2 Bibb, 2t», 

(n) Mead v. Merritt, 2 Paig^e, 402. 
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right of set off, as to such demand, that it is against others 
also. Thus the supreme court having decided in a late 
case, that an action might be maintained in the name of 
one of two partners of a law firm, where the particular 
business respecting which the suit was brought, was uni- 
formly done in the name of the partner suing ; they furth- 
er held that in such a suit a set off of a demand against the 
firm would be allowed, (o) And it is settled that a debt 
due from one who was the only apparent trader may be 
set off in an action brought by himself and partners, if the 
defendant was ignorant of the partnership at the time the 
debt was contracted,(p) So in an action by a surviving 
partner for his separate debt, the defendant may set off a 
debt due on the partnership account ; for he might sue the 
plaintiff for such debt. (9) And the rule is the same where 
the action is brought against a surviving partner, (r) And 
where the defendant gave a note to his bankers, on ac- 
count of a debt due to them, and they endorsed the note 
to another firm, consisting of some of the partners of the 
banking house, it was held that in an action by the firm on 
the note, the defendant might set off a debt due to him 
from the bankers. (^) 

But it is a general rule that a debt owing by one of two 



(a) Plate T. Halen, 23 Wend. 456. 

(p) Stracey v. Deey, 7 T. R. 361. 2 Esp. 469, n. Lord v. Bald- 
win, 6 Pick. 348. 
(q) Slipper T. Stidstone, 5 T. R. 493. 1 Efp. 47. 2 T. R. 476. 
(r) Fiench v. Andrade, 6 T. R. 582. 
(•) Fuller V. Roe, Peake, 197. 
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or more partners cannot be set off against a partnership de- 
mand. (^) Neither can a partnership' debt be set off against 
an individual debt due to one of the partners ; although 
the notes and accounts of the firm have been transferred 
to such partner and he has undertaken to pay the debts of 
the partnership.(f£) But this was a case where the suit 
was brought by the assignee of the individual partner^ in 
his own name. 

A demand against a private company cannot be set off 
against a note payable to the agents of such company and 
prosecuted by them in their individual names, although 
the note was taken for the benefit of, and belongs to, the 
company r(v) 

Demands against -assignor of a contract.'] Under the 
above subdivision of the section of the statute which re- 
lates to set off against assignors of contracts, it has been 
decided that where an action is brought upon a contract, 
(other than a negotiable promissory note or bill o£ex- 
change,) which has been assigned, in the name of tSPIfe. 
signor for the benefit of the assignee, the defendant can 
set off only such demands as existed against the assignor, 
and in good faith belonged to the defendant at the time of 
the assignment Demands subsequently acquired cannot 
be set off, although the defendant became the holder of 



(f) Ladue v. Hart, 4 Wend. 583. 
(u) Sears y. Patrick, 23 id. 528. 
<«) Warner v. Barker, 3 id. 400. 
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than witiurat notiee of the 9migamei^^{vt) In thie^ oase^ 
the court remark diat the ^tiinction made in this snbdir 
vision of the section " is new, and the reason for it not ob- 
viousy where the defendant has pttrchased the demand with 
a yiew to apply it in satisfaction of a demand held against 
him. The time when it accrued does not seem at all im<- 
portant in balancing the equities of the parties. The fault 
lies rather with the assignee in not giving previous notiee 
of the assignment ; thereby leaving the defendant to be- 
lieve the plaintiff to be still the owner of the demand. 
The language of the statute, however, is explicit, and the 
rule imperative upon the courts." 

In the ease of Gould v. Chase{x) it was held that where 
A. gives a note not negotiable, which is assigned, and he 
afterwards promises to pay the note to the assignee, A. 
cannot set off a demand against the payee which surose be- 
fore the giving of the note, though the suit be brought in 
the name of the payee ; for it is to be presumed from his 
giving the note, (and his promise renders the presumption 
irresistible) that such set off had been paid or satisfied ; 
especially in the absence of all explanation, (y) 

A bond executed by the plaintiff and assigned to the de- 
fendant by the obligee before the commencement of the ac- 
tioh is within the statute, and may be set off.(z) 



(it) Mead ▼. Gillett, 19 Wend. 897. 
(x) 16 John. 226. 

(y) See also Henry v. Brown, 19 id. 49. 
(z) Tuttle V. Beebe, 8 id. 152. 
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the afisignee thereof. But if the note had been transferred 
by B. to C. before it became due, and by C. to D. after it 
became due, then in a suit in the name of D. against A« 
no set off could be made of a demand against B. but a set 
off could only be made of a demand against C. or D. as 
above stated. So if the note had been assigned by both 
B. and C. before it became due, no set off could be made| 
except of a demand against D«(a) 

It was well settled, previous to the adoption of the 
revised statutes, that ^here a note is endorsed after it is 
due, the indorsee takes it subject to all the equity and te 
every defence, including the right of set-off, which existed 
fLgainst it in the hands of the original payee.(6) 

The following cases, which have be^n decided by the 
supreme court, will more fully illustrate this provision of 
the statute. 

In the case of Driggs v. Ro€kwelly{c) it was decided by 
the court for the correction of errors, that in an action 
upon a negotiable promissory note assigned after maturity, 
a set-off, to the amount of the plaintiff's debt, may be 
made of a demand existing against the assignor, provided 
it be such as might have been set off against the assignor, 



(a) Edw. Tr. 3d ed. 61. 

(6) O'Callaghan v. Sawjer, 5 John. 118. Furman v. Haskin, 2 
Caines, 372. Hendricks v. Judah, 1 Johnson, 319. Lansing^ v. 
Gaine, 2 id. 300. 3 T. R. 80. Sanborn v. Little, 8 New Hamp. 
Hep. ^9. See 2 Dev. & Bat. S!83, 

fc) 11 Wend. 504. 
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while the note belonged to him ; or if the suit be in 
the name of a plaintiff who has no real interest in the 
contract upon which the suit is founded, so much of a de- 
mand existing against the party whom the plaintiff repre- 
sents, or for whose benefit the action is brought, may be 
set off as will satisfy the plaintiff's debt. And such a right 
of set-off existed as well before as since the revised 
statutes. 

Where the plaintiff buys a negotiable note after it falls 
due, he should give immediate notice to the maker, the 
same as if he had bought any other chose in action not 
negotiable ; for being overdue it stands on precisely the 
same ground, and should the maker acquire any set-off 
against the payee, or other person transferring such dis- 
honored note, before notice of the transfer to the maker ; as 
if he should get hold of a note or other chose in action 
against the payee, or have dealii^s with him, and thus 
acquire a right of set-off, he may avail hiiuself thereof| 
either to defeat the plaintiff's recovery entirely, oir dimin- 
ish it according to the amount claimed as a seVoff, unless 
he have previous notice that the plaintiff is 4 the holder; 
and this eyen though such matter of set-off arose long after 
the plaintiff acquired both the legal and equitable interest 
in the note which he holds. (<!) 

Though a note be transferred after it falls due, the 



(<{) Benedict ▼. Dix> in Sup. Court, 1817, M. S. cited Cow. Tr. 
aded.742. Sarg^ent y. Southgate, 5 Pick. 312. 6 id. 855. 
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maker is not entitled to set off a demand against tiie payee^ 
if, at the time of the transfer, the payee has other demands 
against the maker to an amount sufficient to exhaust the 
demands sought to be set off. And where the maker lof 
two notes has a demand against the payee sufficient to ex- 
tit^ish one of them, and the payee "transfers one of them 
after its maturity, the other being sufficient to meet the 
demand of the maker, and subsequently the second note » 
transferred also after its maturity ; ii seems the holder of 
the former note would be entitled to recover the whole 
amount of it.(e) 

Where a note is transferred by the payee for a valuable 
consideration, before maturity, and an action is brought 
thereon in the name of the holder, for his own benefit, the 
defendant cannot set off a demand against the payee •(/) 
unless he show that the note was transferred fot the pur- 
pose of defrauding him of his set-off. (g) And it was also 
decided in the case of Smitfi v. Van Loariy above referred 
to, that in an action by a honafide holder of a note, obtained 
before maturity, by transfer, the maker cannot set off any 
demand he had against the payee at the time of the trans- 
fer, although the note was accepted by the holder in pay- 
ment of a precedent debt ; unless the note was originally 
made for the accommodation of the payee, or was satisfied 
whilst in his hands, and fraudulently put into circulation 



(0 Collins T. Allen, 12 Wend. 356. 
(/) Smith V. Van Loan, 16 Wend. 659. 

(g) Hendricks V. Jad&h, 1 John. tlld. Aie Richt«ir V.'SciUb, 8 
8erg. & Ri^le, ^. 
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by him. Even them the set-off is not allowable if the 
holder can pvove tiiat he received it in the usual course of 
trade, paid yalue, parted with property, or gave credit on 
the faith of the paper at the time of the. transfer. 

In a case where the defendant purchased a judgment 
against O., who then held, as payee, a promissory note of 
the defendant, and O. afterwards, and after the note was 
due, transferred the note to the plaintiff; it was held that 
the defendant might set off the judgment in a suit brought 
by the plaintiff on the note.(^) 

Where, in a suit by the holder of a promissory note, the 
defendant pleaded a set-off, averring that the note was the 
property of the payee, that the plaintiff was a mere nominal 
party, and that the note was transferred to him for the 
purpose of depriving the defendant of his set-off; and the 
plaintiff replied simply that the note was his property, and 
not the property of the payee, without traversing the cor- 
rupt transfer of the note ; it was held that by the pleadings 
the plaintiff was to be considered as having admitted the 
'Corrupt transfer of the note and the existence of the 
set-off. (t) 

In an action by an endorser of a promissory note against 
the maker, the latter will not be allowed to prove a set off 

(ft) Ford V. Stuart, 19 Jobo. 942. 
(i) SMnife v.Daviii, 7 Wji»d..22a. 
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against the original payee, unless he previously show that 
the note was transferred after it became due, or for the 
purpose of defrauding the maker of his set off. (A;) So a 
note endorsed after it has become due, cannot be set off, in 
an action brought against the endorsee by the assignee of 
the maker. (/) 

A commission of bankruptcy is legal notice to affect the 
subsequent assignee of a promissory note, with the statute 
right of set off.(m) 

It has been decided in Alabama that where a person 
makes a promissory note negotiable at a bank, and the 
bank becomes its purchaser, no set off can be allowed 
against it in favor of the maker against the payee. And 
this is upon the ground that in such a note the maker im- 
pliedly stipulates that he will forego every defence against 
the ^ payee and all intervening holders ; and that it would 
be a fraud on the bank to set up an off set under such cir- 
cumstances, (n) 

A defendant sued on a note may plead, as a set off, a note 
against an intermediate assignor, which note was assigned 
to him while the note sued on belonged to such intermedi- 
ate assignor, (o) 



(k) Hendricks ▼. Judah, 1 John. Rep. 319. 
(0 Anderson v. Van Allen, 12 id. 343. 
(m) Humphries v. Blight's Assignees, 4 Dall. 37a 
(») Emanuel v. Atwood, 6 Porter, 384. 

(o) Tripplett V. Bradley, 6 Monro, 365. Stewart v. Anderson, 6 
Cranch, 204. 
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Demands against persons ben^idally interested in the 
euit.Ji By the act respecting set offs which existed in. this 
state previous to the adoption of the revised statutes the 
rights of cestuis que trusty or persons beneficially interest- 
ied, were left unprovided for. It was, therefore, decided 
*by the supreme court in the case of Wheeler v. Ray- 
mondj(p) that in an action on a judgment, in the name of 
the judgment creditor, for the benefit of an assigneee of 
the judgment, the defendant could not set off a debt due to 
him from the assignee. The provision of the revised 
statutes on this subject, which we have given above, was 
designed to supply this defect in the previous statute. 
This provision of the revised statutes is in accordance with 
the English decisions. Thus in the case of Coppin v. 
Craig j{q) it was held by the court of common pleas in Eng- 
land, that in a suit by an agent, in his own name for a debt 
due to his principal, any debt due from such principal to the 
party sued might be the subject of a set off.(r) And so where 
the plaintiff is a mere nominal party, having assigned the 
l^laim sued for to a third person, the defendant may set off 
a claim due to him from the assignee or person beneficially 

interested. (^) 

# 

But where the plaintiff sues merely as the agent or trus- 



(p) 5 Cowen, 231. 

(q) 7 Taunt. 243. 

(r) See also Jarvis v. Chappie^ 2 Chit. Rep. 387. Winchester v. 
Hacklay, 2 Cranch, 342. 

(a) Winch v. Keeley, 1 T. R. 621, 2. Crosse v. Smith, 1 Maule 
& Sel. 545. 2 Cranch, 342. 
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tee of a tMrd persoft^ and it w«8 knowii; U^ the defeii<dant, 
at the time when he Altered into the oontfact wbich is the 
subject of the suit, that the plaintiff acted in that capacity, 
it is well settled that he cannot set off a demand due to 
him yrom the 'plaintiff. {t) And it is not necessary that the 
defendant should have had express notice of the trust. An 
implied notice is sufficient, (w) Neither can the purchaser 
of goods avail himself of a set off against the agent, in aa 
action by the principal^ if he knew at the time of making 
the purchase, that he was dealing with an agent. (t>) And 
so where one partner delivers partnership property to a 
third person, who, knowing it to be partnership property, 
receives it in payment of his individual debt due from the 
partner delivering it to him, in an action by and in the 
name of all the partnefs against such creditor of the indi- 
vidual partner, for the price of the goods, the debt of the 
one partner is not a defence or set off against all the part- 
ners, (w) 

But where a factor, dealing for a principal,, delivers 
goods in his own name, without disclosing the name of his 
principal, the person contracting with him has a right to 
consider him, to all intents and purposes, as the principal i^ 
and though the real principal may appear and bring an ac- 



(i) Gordon v. Church, 2 Caines/29& Wilson v. Codman's Ex'r, 
3 Cranch, 193. Browne v. Robinson, 2 Caines' Cas. in £r. 341. 

(u) Anderson v. Van Allen, 12 John. 343. 

(») Browne v. Robinson, 2 Caines' Cas. in Er. 341. 3 Cranch, 
193. 

(u?) Dob V. Halgey, 16 John. 34. 
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tion upon the contract s^ainst the purchaser of the goods, 
yet the purchaser may set off any claim he may have 
against the factor, in answer to the demand of the prin- 
cipal, (x) 

In Kentucky, the law upon this subject is the same as it 
is here. Thus, it has been held in that Btate, that a debt 
due to the defendant by a person for whose benefit the suit 
is prosecuted, may be pleaded as a >set ofr.(y) 

This branch of the subject will be noticed more lully 
when we come to consider between what parties a set off 
may be had. 

Demanifi agaimt Jnstdvenfj imprisoned, ab$ent, cmceal- 
efi or absconding debtors.] Hie cases in which set offiij»r£ 
allowed to be made, by the chapter of the revised Btatutes 
referred to in the section above quoted, are limited to. suits 
brought by asfflgnees, and to instances where the debt was 
owing to the defendant before the first publication of the 
notice requiitied in the first article of the title of the statute 
relating to the assignment of the estates of non-resident, in^ 
solvent, &c. debtors,(z) or before the appointment of trus- 
tees under the second article, or before the pre^nting the 
petition of the insolvent under the third, fifth and sixth ar^ 



(x) Rabone v. Williams, 7 T- R. 960, n. (a), 861, n. (c). 
(Sf) Ward v. Martin> 8 Munro, 19. 
(ar) 2 R. S. 1. 

10 
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tides, or before the publication of notice to creditors un- 
der the fourth article.(a) 

And where the defendant buys a note after it is due, this 
circumstance is such constructive notice to him of the in- 
solvency of the maker, that he cannot set it off in an action 
brought in the name of the maker, who had become insol- 
vent, by the assignees of his property in trust for his credi- 
tors ;(&) for the note being over-due, was held sufficient to 
put the defendant on inquiry relative to the maker's circum- 
stances, and therefore equivalent to actual notice, (c) 

There is one exception to the general rule above laid 
down, that where there are several defendants the demand 
must be due to all of them jointly. In suits on bills of ex- 
change and promissory notes, the .plaintijOf is authorized, by 
statute, instead of bringing separate sidts against the draw- 
ers, makers, endorsers and acceptors, to include all or any 
of such parties to the bill or note in one action, and to pro- 
ceed to judgment and execution in the same manner as 
though all the defendants were joint contractors, (d) And 
in any such action any person or persons sued may set off 
his or their demands agsdnst the plaintiff, in the same man- 



(a) 2 R. S. 14, 15, 28, 31, 24. 2 R. R. 42, § 7. 
(6) Johnson v. Bloodgood, 1 John. Cas. 61 ; S. C. 2 Gaines' Gas. 
in £r. 903. Ogden v. Cowley, 2 John. 274. 

(c) Id. Anderson v. Van Allen, 12 John. 843. 

(d) 2 R. S. 2d ed. 274« i 6. 
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ner as if such defendant ox defendants had been sued in the 
usual manner, (e) 

4th. If there are several defendants^ the demand must he 
due to all of them jointly. {/) 

One of fiATeral defendants cannot set off a debt due to 
him alone, from the plaintiff, against a joint ^ht.{g) Not 
can a debt due to the defeudiuit and another or others, 
jointly, be set off against a debt due from the defendant 
alone ;{h) unless there be an agreen\ent between the par- 
ties that such set off be allowed ;(t) or there has been a 
clear series of transactions in which joint credit has been 
giyen.(A;) Nor can a debt due from the plaintiff and an- 
other to only one of several defendants be set off.(Q But 
a debt on a joint and several bond may be set off in an ac- 
tion brought by only one of the obligors, (m) So where 
the plaintiff owes a debt to several persons jointly, one of 
whom owes him, the latter may acqidre the right of set 



(e) 2 R. S. 875, § 9. 

(/) Id, 354, § 18, 8ub. 6. 4 Dev. 419. 

(g) Cbitt. on Cont. 664. Warner ▼. Barker, 3 Wend. 400. 6 
Cowen, 261. Banks v. Pike, 15 Maine Rep. 268. 

(h) Shannan y. Crosby, 11 John. 70. Murray v. Toland, 8 John. 
C^. Rep, 573. Tuckers y. Ozley, 5 Cranch, 34. 1 Wash. 79. 6 
Munf. 388. Ex parte Ross, Buck, 125. 

(t) Kinnersley y. Hossack, 2 Taunt. 170. 

Ik) Vulliamy y. Noble, 3 Mer. 618. 

(0 Wolf y. Washburn, 6 Cowen, 860- 

(m) Fletcher ▼. I^ke, 2 T. R. 82. 
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off against the plaintiff by taling an assignment to himself 
alone, of the debt due from the plaintiff, bei!bre the plain- 
tiff's suit is commenced, (n) 

An allegation of an agreement to set off a specific joint 
debt against specific separate debts previously accrued, is 
in substance proved by evidence of «ai stgreomont, prior to 
th6 debts accrningj to set off all joint debts that should 
thereafter arise, against all separate debts, (o) • 

6tA. The demand must be liquidated^ or for property 
told J ttioney paid^ or services done. 

The statute declares that the demand attempted to be 
set off ^^ must be a demand f6r real estate soldj or for per- 
sonal property sold, or for money paid, or services done ; 
or if it be not such a demand, the amount must be liqui* 
dated, or be capable of being ascertained by calcula- 
tion.''(p) 

This subdivision of the 18th section of the revised stat- 
utes was intended to embrace that class of demands which 
are usually recoverable under the Comimon countis, as well 
as others in which the amount of the demand is liquidated^ 



(n; Martin ▼. Williams, 17 John. 830. 
(o) Kinnerley v. Hossack, 2 Taunt 170» n, 
(p) 2 R. 8. 354> § 18, sub. 8. 
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or is capable of bemg ascertaincd by mere computation. 
The language made use of in the statute should not, there- 
fuTc, ho oo construed as to destroy the right of set oflf in 
such cases, as it existed under the longnsn siatuttrs ttad oui 

o'wn.(5) 

It seems that under the clause of the above section of 
the statute which permits a- set off of a demand for money 
paidj a claim for rrvoney had and received is a proper sub- 
ject of set off; although the amount is to be ascertained 
by the evidence given at the trial, and not by mere compu- 
tation. It was so previous to the revised statutes, and the 
law in this respect was not intended to be altered in the 
revision of 1830. The case was intended to be provided 
for in one of the expressions adopted from the laws of 
Massachusetts, in the above subdivision. The expressions 
used in the law of Massachusetts are, " the defendant may 
give in evidence, upon the general issue, his or her de- 
mands against the plaintiff for goods delivered, monies 
paid, or services done," &c.(r) And under the provision 
for allowing the defendant to offset a demand for moneys 
paid, the supreme court of Massachusetts have decided 
that the defendant might offset a demand for money had 
and received by the plaintiff, or paid to him by another 
person for the plaintiff's use. (5) The same court has also 
decided, that board and lodging, washing, &c. were all in- 



(9) Per Chiui. Wtlwoitfi, Downer v. £^eito&, 15 Wend. 60. 

(r) Id. 69. 

(•) See Richards v. Blood, 17 Mats. Rep. 66. 



n 
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eluded within the meaning of the terms goods deliyered 
and services performed.(^) 

Th^ d xM uxa d itivt-Msseationedy m tlie above subdiyision of 
the statute, must be one for which debt or indebitattis as- 
sumpsit might be sustained at common law ; as, for the 
consideration money of land sold, an action to recover 
which may be sustained, although the conveyance contain 
the usual receipt of payment, if it be proved by parol that 
payment was not in fact made.(t^) And such demand may 
be set off although the amount be unliquidated, or not as- 
certained by the parties. Any other demand arising on 
contract may also be set off, if the amount be liquidated, 
or if the amount be capable of being ascertained by calcu- 
lation merely ; as a bill of exchange or promissory note 
for the payment of money ; or a written contract for a sum 
certain, though payable in specific articles, at a value or 
price stipulated in the contract.(v) 

As respects a set off of unliquidated demands, the course 
of legislation in this state has been rather fluctuating. By 
the act of 1801, unliquidated demands could not be set off. 
By the revised laws of 1813, a set off was allowed in all 
cases where two or more persons dealing together were in- 
debted to each other, or had demands arising on contracts, 
or credits against each other. That was general, and re- 



(0 Witter v. Witter, 10 Mass. Rep. 223. 
(u) See Shepherd v. littte, 14 John. 210. W. 165. per Thomp- 
•on, Ch. J. IBowen y. Bell, 20 id. 838. 
(©) Edw. Tr. 8d ed. 60, 
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lated to contracts generally. By the above section of the 
revised statutes it will be seen, that set offs are now limit- 
ed to contracts of certain descriptions ; and if they are not 
such, then the amount must be liquidated, or be capable of 
being ascertained by calculation. The law is thus re- 
stored, as it was in 1801, and conforms to the English 
statutes of set off. (to) 

A debt is liquidated when it is evident that it is due, and 
to what extent. Oum certum est, an et quantum de- 
beatur,(x) 

The rule is well settled at common law that unliquidated 
damages are not the subject of set off.(3^) And this rule, 
with occasional modifications, prevails, either by the com- 
mon law or by statute, in most of the states of the Ameri- 
can union. In Virginia this is the rule, both at law and 
in equity. (2;) In Massachtcsetts it has been held, that a 
claim for damages arising from negligence, or unfaithful 
management of merchandize consigned to the plaintiff for 
sale, could not be set off under the statute of that state, (a) 



(to) See 15 Wend. 560. Reab v. MeAlister, 8 id. 109. Butts y. 
Collins, 13 id. 139, 143. Revuers Notes to ch. 6 of pt. 3, p. 17, 
R. S. 

(x) 1 Poth. on Oblig. 592. 

(y) 1 Selw. N. P. 4th Am. ed. 137. 1 £sp. N. P. 278. Brown y. 
Cuming, 2 Caines, 33. Duncan y. Lyon, 3 John. Ch. R. 351. 6T. 
R. 488. ICowp. 56. 4 John. Ch. R. 292. 8Cowen, 310. 2 John. 
155. 11 id. 494. 

iz) Webster y. Coach, 6 Rand. 519. 

(a) Adams y. Manning, 17 Mass. R. 178. 
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In JYew-Jersey, also, unliquidated damages cannot be set 
off.(&) Such is the law also in J\rorth-Carolina,(jc) and in 
KefUuckyy{d) ConnectictUy{e) Vennantj{f) Marylandy{g) 
Tennesseey{h) and Indiana,{t) 

In Pennsylvania^ it was laid down in an early case that 
unliquidated damages in covenant, sounding in tort, could 
not be set off under the plea of payment to debt on bond. (A;) 
And the rule has since been recognized in another case,(/) 
So it has been held that a claim for damages, arising from 
the misconduct of the plaintiff as factor, cannot be set 
ofr.(m) In another case in that state, the drawer of a pro- 
tested bill, who had paid the 20 per cent, damages, was 
not allowed to set them off against the acceptor of the bill, 
on the ground that they were unliquidated, (n) In a late 
case, however, the supreme court of that state held that 
unliquidated damages, arising from deficiency in the per- 



(6) Edwards v. Davis, 1 Halst, 104, 394. Smock v. Worford, 1 
South. 906. 

(c) Hogg's Ex*M V. Ashe, 1 Hayw. 471. S. C, Conf. B. 3. 

(d) Morrison's Ex'r v. Hart, Hardin, 160. Williams v. Gil- 
christ, 3 Bibb, 49. Collins v. Farquaf , 3 Monroe, 87. Tribble t. 
Taul, 7 Monroe, 465. 

(e) Shepaid v. Tomlinson, 2 Swift's Dig. 149. 
(/) Nims V. Rood, 11 Verm. Rep. 96. 

(g) Dyer v. Dorsey, 1 Gill & John. 440. 
(A) Uagsdale t. Buford's Ex'rs, 3 Hayw. 192. 
(i) McKinney v. Bellows, 3 Blaokf. 31. Jones v. McGrew, 1 
id. 192. 
(ik) Eachtin v. Midhallon, 2 Dall. 237. 1 Yeates, 671. 
(0 Carrell v. Green, 10 Serg. & Rawle, 14. 
(to) Gorbier v. Emery, 2 Wash. C.C. R«p. 413. 
(n) Armstrong v. Brown, 1 id. 43. 



I 
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foima&ce of a contract for the erection of a building) may 
be given in evidence as a set off against the plaintifPs claim 
under a mechanic's lien, but will not authorize the jury to 
find a balance in favor of the defendant.(o) And in an- 
other case it was held, that under the defalcation act of 
that state, upon a plea of payment or set off, a claim for 
unliquidated damages may be given in evidence against the 

4 

plaintiff, in an action of debt, when it arises fr(»n the same 
transaction as that on which the suit is brought.(p) It has 
also been decided in several cases, by the courts of Penn- 
sylvania, that a defendant may give evidence of acts of 
nonfeasance or misfeasance by the plaintiff, where these 
acts are immediately connected with the plaintiff's cause of 
action 3 though it should be observed the evidence has 
been said to be admissible, not by way of set off, but for 
the purpose of defeating, in whole or in part, the plaintiff's 
action, (g) 

In SatdhrCaroKna it has been held, under the provi^ons 
of the statute of that state, that a defendant may set off 
unliquidated damages arising from Ihe non-performance by 
the plaintiff of a contract for building a house, against the 
plaintiff's demand for work and labor, (r) 



(o) Bayne y. Gaylord, 3 Watts, dOl. 

(p) Hubler v. Tamney, 5 Watts, 51. 

(^q) See 1 Serg. & Rawle, 477. 4 id. 249. 5 id. 117. 11 id. 
280. 12 id. 275, 431. 

(r) Cook y. Rhine, 1 Bay, 16. Fanon v. Hays» 1 Nott k, McC. 
312. 

11 
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tJnliquicbited damages are vary clearly and accurately 
defined by Mr. Senator Maison in the case of Butts t. Co/- 
tins J in the court of errors of this state. (5) He observes : 
^ Unliquidated damages are such as rest^ in opinion cmly^ 
and must be ascertained by a jury 5 their yerdict being 
regulated by the peculiar circumstances of each particular 
case. They are damages which cannot be ascertained by 
ocffioiputation or calculation — as, for instance, damages for 
not using a farm in a workmanlike manner ^ for not build* 
ing a house in a good and sufficient manner ; on warranty 
in the sale of a horse ; for not ^IfuUy amputating a limb ; 
for carelessly upsetting a stage, by which a bone is bro- 
ken J for not making repairs to a dwelling house ; for un- 
skilfully working raw materials into a fabric ; and other 
cases of like character, where the amount to be settlei^ 
rests in the discretion, judgment or opinion of the jury. 
Hewlett V. Strickland, 1 Cowp. 66. Freeman v. Hyatt, 1 
W. Black, 394. Weigall v. Waters, 6 T. R. 488. Liv- 
ingstcm v. Livingston, 4 John. Ch. R. 287. Hepburn v. 
Hoag, € Cowen, 613, In these, and the like cases, there 
is no data given for ccmputation ; nor can the damages be 
ascertained by any mode of calculation. It is otherwise as 
to the amount due on a note ; or on a merchant's account ; 
or for work, labor and services ; or for a yard, a piece, or 
a bale of flannel. The damages in such cases can be read- 
ily ascertained by calculation.'^ 

The following cases will show what demands may be 



J ' ■« ■ 
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(O 13 Wend. 139, 15$. 
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set <^ aa4 wh^t dmimds af e qonsUtoed c» fer ^l^Uqiiidftt- 
ted as to be ittcapable (^ being set off. 

Compensati(m for the part perfarmance of a contract by 
a defaidant camiot be set off against the dami^es of tike 
plaintiff occaaobed by t)ie noi^perforooance of the tesddue ; 
and it was accordingly holden, where one party agreed to 
saw, by a given time, 300,000 feet of boarcb, at a stipulated 
price per 1000 feet, and failed to saw the whole quantity ; 
that though he had sawed 144,000 feet, wluch had been 
received by the other party, a compensation for the qiian* 
tity sawed could not be set off against the claim for dama- 
ges for the omissicm to saw the residue. (0 

In an actian of covenant, unliquidated damages, ari^ng 
frcmi the breach of other covenants to be performed by the 
plaintiff, cannot be pleaded by way of set oS,{u) Thus, in 
an action of cov^iant for rent by a landlord, the defendant 
cannot set off any uncertalin damages that he may be enti* 
tied to recover against the landlord on any of the other 
covenants in the lease. The covenant to pay rent is abso- 
lute, and if the tenant sust^ any injury from* the act of 
the landlord, he may have his remedy by cross actian.(v) 

If two persons agree to perform certain work in a limit- 
ed time, or to pay a stipulated weekly sutii for such time 



(0 Stephens y. Beard, 4 Wend. 604. 
(i*^ Hewlett y. Strickland^ Cowp. 56. 

(v) Weigftl V. Waten, 6 T. R. 488. ^ckeb ▼. Fort^ 15 Wend. 
559. Tutae y. Tompkins, 2 id. 407. 
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idterwards as it should remain unfinished, and a bcmd is 
prepared in the name of both, but is executed by one only, 
with a condition for the due performance of the work, or 
the payment of the weekly sum, and the work is not fin- 
ished at the time ; such weekly payments are not by way 
of penalty, but in the nature of liquidated damages, and 
may be set off by the obligee in an action brought against 
him by the obligor who executed, (ti^) 

In an action of coy^iant for not indemnifying a persoa 
agakist taxes, no plea of set off can be sustained..(x} 

So a guaranty to the amount of a certain sum of money 
given for a third person, cannot be set off.(^) Neither 
can a guaranty against contingent damages, which cannot 
ternunate in a debt.(z) 

Nor can damages not yet recovered be set- off. (a) In 
an action by a servant against his master, for wages, the 
latter cannot, generally, set off the value of goods lost by 
the negligence of the former. But if it be proved to have 
been part of the original agreement between them that the 
servant should pay, out of his wages, for his master's goods 



^m 



(w) Fletcher v. Dyche, 2 T. R. 62. 
(x) Cooper v. Robinson, 2 Chit 161. 

(y) Crawford v. Sterling, 4 Esp. 207. Morley v. Inglis, 6 DowK 
P. C. 202. 6 Scott, 314. 
(z) Sampson v. Burton, 4 Moore, 516. 
(a) Freeman v. Hegett, 1 W. Black. 894 ; S. P. Cowp. fi6. 
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lost through his negligence, the value of the goods so lost, 
may, under the general issue, be deducted from the 
amount of the wages. (6) 

Where in an action for work and labor the defendant 
attempted a set oflF, by showing that the plaintiff had un- 
dertaken to insure certain goods and chattels, the property 
of the defendant, but that the plaintiff had neglected to 
fulfil his engagement, in consequence of which the defend- 
ant had sustained a considerable loss, the court of common 
pleas in England, held that this could not be made the 
subject of a set off; but that the defendant must seek his 
remedy by a distinct action.(c) 

Nor can an injury done to goods delivered to the plain- 
tiff to be conveyed for hire, be set off in an action brought 
for the, freight of the goods. (d) Where an action was 
brought for freight, and a cross action for unliquidated 
damages, against a foreign seaman, the court refused to 
permit the freight to be paid into court as a fund, liable to 
the payment of the damages when ascertained, (e) 

Where the plaintiff declared in covenant for a total loss 
on a policy of assurance effected in his own name, and in 
one count averred the interest to be in himself, and in 



(b) Le Loir v. Bristow> 4 Camp. 134. 

(c) GilleU V. Mawman, 1 Taunt. 137. 

(J) Dowsland v. Thompson, 2 W. Black. Rep. 910. 
(e) Sherborne v. Slffkin, 3 Taunt. 525. 
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another, in himself and others ^ to which the defendanffl 
pleaded that a less sum was due on the policy than for a 
total loss, and set off monies due to them on the plaintiff's 
bond, which was made to them before they had notice that 
any other than the plaintiff was interested in the policy, 
the pleas were held bad.(y) 

And unliquidated damages for a breach of warranty on 
the sale of an article, cannot, in any event, be given in evi- 
dence simply as a set off .under the statute, in an action by 
the vendor for the price of the article, (g) 

It was held in the case of Rose v. Sim^(h) that a con- 
tract to indorse a bill of exchange was not a subject of 
mutual credit, so as to admit of a set off, as the damages 
were unliquidated. " For an indorsement would not ne- 
cessarily have terminated in a debty as the acceptor would 
have been the debtor, and the indorser a guarantee 
only.''(i) 

So where, in an action for money due for a parcel of 
cloth, a motion was made to stay the trial of a cause, in 
order that a commission might be sent into Portugal, for 
the purpose of enabling the defendant to establish, by way 



(/) Grant y. Royal Exchange Ass. Co. 0MaaIe St Sel. 489. 

(g) Per Chan. Walworth, in Rcab v. McAlister, 8 Wend. 115. 
A diffeient rule prevails in Pennsylvania. See Steigleman v. Jef* 
fries, 1 Serg. & Rawle, 477. 

(k) I Bam. & Adol. 526. 

(t) Per Tindal, C. J., 1 Hodges, 143. 
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of set off, the fad: that in a former parcel of cloths sent to 
Portugal, and bought of the same plaintiff, it appeared on 
opening the bale, that they were burnt in the pressing, 
which had greatly lowered their value. In opposition to 
this motion it was objected that the set off was not main- 
tainable, and that the defendant should bring a special ac- 
tion on the case, for the damage of which he complained ; 
and the court being of this opinion, the motion was re- 
fused, (/c) 

In the case of Bomman v. Tooke^{l) a similar doctrine 
was held. This was an action of assumpsit for freight 
upon a cargo of timber. The freighter agreed to load his 
ship with the greatest expedition, and sail with the first 
fair wind direct to Portsmouth. The ship arrived and the 
cargo was delivered. The plaintiff brought his suit for 
the specific freight agreed upon. The defendant claimed 
damages because the ship had not sailed direct to Ports- 
mouth. It was held that as there was a specific agreement 
for specific freight, the defendant should bring his cross- 
action for any damages he might have sustained by the de- 
fault of the plaintiff. 

In Watts V. Coffinj(m) it was held that the violation of 
the covenant on the part of the grantor, to allow common 
of pasture and of estovers, was no defence to an action for 



(h) Freeman v. Hyett^ 1 Black. B94. 
(J) 1 Esp. N. P. 278. 
(m) 11 John. 494. 
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rent. And it was there said that there never was a case of 
set-oflF in equity where the damages proposed to be set off 
against a clear and certain debt were unliquidated, and de- 
pended upon an unsettled legal right, of doubtful aspect. 

And it seems that whether the set-off does or does not 
arise out of the same transaction as the plaintiff's claim, 
does not vary the case. It must be a liquidated demand 
and used as a set-off, and cannot be used as evidence in bar 
of the suit.(n) 

But although a demand be unliquidated, yet it may be 
set off; provided it is capable of being reduced to a cer* 
tainty or ascertained by calculation. Thus, in an action 
by the assignees of a bankrupt for not accepting a bill of 
exchange pursuant to an agreement entered into by the de- 
fendant with the bankrupt, on balancing accounts, no spe- 
cial damage being alleged in the declaration, the court 
held that the defendant might set off a debt due to him 
from the bankrupt before the bankruptcy ; for as no special 
damage was incurred, the demand of the plaintiffs, though 
unliquidated at the moment, was capable of being reduced 
to a certainty by a simple calculation, viz. the amount for 
which the bill was drawn, together with interest due upon 
it, if the time of payment was passed ; or the amount of 
the bill minus the discount, if the bill was not then due.(o) 



(n) See opinion of Senator Todd, Reab v. McAliiter, 8 Wend, 
124. See also Steigleman v. Jeffiiei, 1 Serg. & Rawle, 477. 
(o) Gibson v. Bell, 1 Hodges, 136. 1 Bing. N. C. 743. 
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In an action for seryices performed by plaintiff as house- 
keeper and for goods sold and delivered, evidence of the 
plaintiff's acts of malfeasance in embezzling the defend* 
ant's property, is inadmissible by way of set-off, but may, 
by leave of the court, be proved on the plea of nonr 
4issumpsit and payment, (p) 

In this state it has been decided, that debtors to a bank 
may offset its bills or notes in an action brought by it 
against them. And the refusal of the bank to pay in 
specie, and the consequent stoppage of the payment of its 
bills, will not prevent a honafidt purchaser or holder, after 
that time, from setting off such bills in a suit brought by 
the bank. (5) The contrary doctrine, however, has been 
held in Massachusetts. And the court there puts its decis- 
ion upon the ground that such bills are only a ground of 
action, and that nothing is a lawful tender but gold and 
silver, (r) In the case above referred to, of the Jeffersxm 
County Bank v. Chapman^ the question was raised whether 
in a suit brought by a bank against a holder of its notes, a 
previous demand of payment of such notes at the bank 
was requisite, to enable such holder to set off the notes ; 
but the question was not decided by the court. 

Where the right to such a set-off against a bank exists 
at the time it stops payment, such right will not be affected 



( p) Heck v. Shever, 4 Serg. & Rawle, 249. 
(9) Jefferson County 3ank v. Chapman, 19 John. 322. Miller v. 
Receiver of the Franklin Bank, 1 Paige, 444. 
(r) See Hallowell and AugusU Bank v. Howard^ 13 Mmp. B. 230. 
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ty tlif^ ftpjM^fitii^iit of ft^peeeircr. Hercffdre if die receiver 
49 tcHUpetteA to reisort to ca eft4orBer9 where the veal debtor 
& thidble to pay, sacb endorser e&n set off the bilk of the 
bsA titdeh he had at (he time It flopped payment, unlegs 
he is ilidefitmified by th^ real debtor.(ip) B«t where bills of 
a bank are obtained by one of its debtors after it stops 
payment, they cannot be set off by such debtor against the 
debt ke owes th^ bank.(^) 

One parttor canfiot set <^ a debt due to him frcmi 8il«* 
Other on tiie partnership accomit, miless a final balance has 
iieeii struck and sgi^ed to between the parties.(tf) 

in «n action brought to recorer duoaages for the defend* 
ant's negligeance in keeping the plaintiff's sheep, founded 
tm the breach of a dpedal contract, the defendant cannot 
set oS his daims for keeping them. They are the subject 
^f a distinct action «(t;) 

A penalty cannot, in general, be pleaded by way of set-« 
off.(to) Therefore where A. and B. entered into an agree- 
ment, for the true performance of which each party bound 
himself to the other in the penal sum of 500/. to be recov^ 
erable on breach of the agreement, in a court of lawj 



(»> Matter ef the Reeeivar of the Middle Dittnct Bank, 1 Paige^ 
685. 

it) Id. ih. 

(u) Fromonty. Coupknd, 2 Bing. 170 ; 9 Moore, $19, S. & 

^«) CrowDiDshield v. Robinson, 1 Masoiii 93. 

(to) Nedrifif y. Hogan, 2 Burr, I024« 
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and bjr way of liquiifeited damages, it was hoU^ in an acdoB 
by B. against A. for a breach) of tke agreement, tiiat tlio 
506L was a penalty, and that B. could not plead it by way 
of set*off as liquidated damages, (x) But where in articles 
of agreement for repairing a warehouse, for a fixed price, 
h was stipulated that, in the event of the work not being 
completed in three months, the builder diould forfeit to his 
employer a penalty of 6/. for every week, to be deducted 
from the amount due at the completion of the work ; it 
was held, in an action brought by the builder for es^^a 
worky that the employer was entitled to set off the penalty; 
and that he had a double remedy, cither to deduct or re- 
cover it.(^) By statute, in this state, if the demand to be 
set off is foimded upon a bond or other contract having a 
penalty, the sum equitably due by virtue of its condition, 
only, shall be set off.(z) 

6th. The demand must have existed and have belonged to 
defendant when the suit was commenced.{a) 

Thus were the defendant had made a conditional bat* 
gain with a third person for the purchase of a note against 
the plaintiff, but the agreement was never executed till the 



(p) Davis v. PentQD, 9 Dow. h %. 369. 6 Bam. U Own. 316. 

(y) Duckworth v. Alison, 1 Me^. fc Wel^, 4X2. 

(z) 2 R. S. 354, § 18, sub. 1. 

(a) 2 R. S. 354, § 18, sub. 4. Carpenter v. Butterfield, 3 John. 
Gas. 145. Holden v. Gilbert, 7 Paige, 208. TutUe v. Beebe, 8 
John. 181. 3 T. R. 186. Braithwaite v. Colmaa> 4 NfV. At. 14 
654. 1 Munf. 529 1 9 Watts, 1^6. 2 9ibb> 36. 
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suit was brought) it was held that it was not sach a subsis- 
ting debt as could be set off. (6) 

It is no objection to a set off, however, that the debt pro- 
posed to be set off accrued to the defendant subsequent to 
the time when the plaintiff's cause of action arose, provided 
it accrued previous to the commencement of the suit.(c) 

To authorize a defendant to set off a demand against the 
plaintiff, such demand must not only have been due to him 
from the plaintiff at the time the suit was brought, but it 
must be due at the time of the plea pleaded. ((2) And 
it must be so stated in the plea. Therefore a plea of set 
oflf which states that " before and at the time of the com- 
mencement of the action, the plaintiff was indebted to the 
defendant," &c., without adding " and still is indebted," is 
bad on demurrer. (c) So a plea stating that the plaintiff 
was indebted to the defendant at the time plaintiff declar- 
ed, or at the time of the plea pleaded, would be bad on 
general demurrer, (y) 

A judgment recovered by the defendant after the com- 
mencement of the plaintiff's action cannot be set off; 



(6) Shepherd t. Turner, 3McCord, 249. 

(c) Cbrnforth v. RiVett, 2 Maule & Sel. 510. Eland v. Karr, 1 
East, 375. Fair t. Mclver, 16 id. 188. 

(^d) Braiihwaite v. Coleman, 4 Nev. & Man. 654. McConnell v. 
Morrison, 1 Litt. 206. 

(e) Dendy v. Powell, 2 Lond. Jurist, 352. 3 Mees. k Wels. 442. 
6 Dowl. P. C. 677. 

(/) Evans v. Prosser, 8 T. R. 186., 
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diough it was formerly held otherwise, (g) But there is 
no doubt that a judgment obtained by the defendant prior 
to the commencement of the plaintiff's action, may be set 
off, notwithstanding a writ of error is. pending on the judg- 

An agreement to pay for goods or other property, in 
ready money, does not deprive the defendant of his right 
to offset a debt due to himself, which, under other circum- 
stances, would be a proper subject of set off ; unless it can 
be shown that the debt which is sued for in the name of 
the plaintiff is not in fact his, but in equity belongs to an- 
other. Thus, a defendant has a right to insist upon a set 
off, although he has positively agreed to account for or pay 
over to the plaintiff moneys which the latter has authorized 
him to receive as his agent, (t) So where the plaintiff, on 
the 16th of September, had sold goods to the defendant, 
upon his agreement to pay ready money therefor, and the 
defendant, at the trial, offered to set off a bill of exchange 
which had been accepted by the plaintiff, and was payable 
on the 16th of the same month ; the chief justice doubting 
as to the propriety of the set off, permitted the plaintiff to 
take a verdict for the whole of his demand, with liberty to 
the defendant to move to reduce the verdict to the amotmt 
due, after deducting the bill of exchange.; upon a motion 



(g) Reynolds v. Beeriing, 1 Doug. 112. 4 id. 181. Tidd'i 
Prac. 716. 

(h) Evans v. Prosser, 8 T. R. 186. 

(i) Downer v. Eggleston, 15 Wend. 51, 54. Taylor v. Okey, 18 
y«8. 180. See Preston v. Shutton, 1 Anst. 50. 
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for that purpose th^ rule to reduce the rerdict, upon the 
defendant'si delivering up the bill of exchange, was made 
ahfiolute ; Lord EUenborough and the whole court being of 
opinion that the set off should have been allowed, (/e) So, 
where, in an action of assumpsit for goods sold, the d^ 
fendants pleaded a set off of the money due on several bills 
of exchange ; to which the plaintiff replied that at the time 
of the sale of the goods, the defendants agreed to pay for 
the same in ready money, and to this replication there was 
a demurrer — ^the court held that the time of the comr 
mencement of the action was the only time to be regarded 
in reference to the question of set off ; and as there was a 
debt due from the plaintiff to the defendants at that time 
they were entitled to set it off.(/) And in L^chmere v. 
HawkinSj{m) where the defendant had borrowed money of 
his debtor, under an express promise to repay it, notwith- 
standing the previous indebtedness, the counsel for the 
plaintiff insisted that the defendant could not set off the 
previous debt, in an action for money lent. But Lord 
Kenyon said he knew of no such law ; that there might be 
an honorary obligation on the defendant not to insist up- 
on the set off, but the court could not enforce such an ob- 
ligation, or consider it as binding ; that there were mutual 
demands existing at the time the action was commenced, 
and such as the statute gave the defendant power to set off 
against the plaintiff's debt. 



ik) Cornforlh v. Rivett, 2 Maule & Sel. 610. 
(0 Eland v. Earr, 1 East, 375. 
(f») 2 Esp. N. P. Rep. e^. 
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So if a creditor consent that Us debtor shall (Ket offtlM 
<debt egain^ a debt ixte from tbe creditor, to another per<^ 
$on, it 'seems that the agreement, although not in writing, 
is valjd.(9«) 

These decisions are in accordance -with the doctrine of 
the ciTil law ; tinder which it is laid down that eren an 
oath for the performance of an obligation only serves to 
render the debtor more culpable, if he contravenes it, and 
to induce him, through the fear of rendering himself guilty 
of perjury, not to do so ; but an obligation thus confirmed 
remains the same, and the oath does not prevent its being 
discharged in all the different ways in which obligations 
may be acquitted ; and consequently by compensation. (o) 

And it has been decided in Mississippi^ that a set off 
against a promissory note will not be prevented by inserting 
the words *^ without plea or offset" therein ; such words not 
being an essential part of the contract.(p) 

On the 2d January, 1832, the defendants, who were 
bankers, received from B, C. a bill of exchange for 760/. 
drawn by M. as his partner, endorsed by him to B. C, and 
by B. C. to defendants. On the 6th the bill became due, 
and M. having failed on the same day, the bill was dishon- 



^w" 



(n) Coxen v. Chadley, 5 Dowl. & Ryl. 417. 3 Bam. & Cress, 
696. 1 Car. & Payne, 174, 47S. 
(o) See 1 Poth. on Oblig. 369. 
(p) Williams v. Harris, 2 fiowardt's R. Wl. 
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ored. On the 7th, the defendants, who then had in their 
hands sufficient assets of B. C. to cover the bill, returned 
it to B. C. with a receipt for the amount endorsed on it ; 
and having on the 2d entered the bill to the credit of B. C^ 
now entered it as a debit. The defendants were also the 
acceptors of a bill for 1000/. drawn by B. C, endorsed to 
M., and due on the 12th of January. On the 9th B. C. 
sent back the 760/. bill to the defendants, with instructions 
to carry into eflFect views expressed by B. C. in a letter 
addressed to the defendants on the 6th in anticipation of 
M.'s failure. That letter was as follows : " We think that 
you would be entitled to retain the 1000/. as a set off for 
the 760/. 'y at all events we will trust to your doing the 
best for us in this matter.'' In an action brought against 
the defendants by the assignees of M. on the 1000/. bill, 
the jury having found that the transaction between the de- 
fendants and B.C. on the 760/. bill was closed on the 7th, 
it was held that they could not set off that bill against the 
1000/, bill.(g) 

In accordance with the rule just laid down, there can be 
no set off in an action brought upon a contract for the sale 
of goods on credit, for a bill at a certain time, when the 
action is brought before the expiration of the time which 
the bill was to run. (r) And where A. two months before 
his death, accepted a bill payable at his bankers in Lon- 
don, which was discounted by them for a customer, who 



(g) B«lcher v. Lloyd, 10 Bing. 810. 
(r) Hutcbinfon ▼. Reid, 3 Camp. 929. 



WHAT DEMANDS MAT BS SET OFF. 97 

did not endorse it, and thej were the holders on the day it 
became due, on the morning of which they wrote it off, and 
an hour afterwards received intelligence, by, post, of the 
death of A. ; it was held that they were entitled to reim- 
burse themselves out of the funds of A. and pass the 
amount of the bill to their own account ; but the bankers 
having been in the habit of advancing 1000/. to A. by way 
of loan, for which sum he gave his promissory note, which 
was renewed every three months, when they debited him 
with the full discount ; it was held, (in an action brought 
against them by the executors of A. for money had and re- 
ceived) that they could not set off the amount of such note 
before it became due, upon allowing a rebate of discount 
for the time it had to run, on the ground that such advance 
was to be considered as a separate transaction, and not one 
continued loan, and that no action could be maintained on 
the note until it became due.(^) 

Where two actions were brought by and against the 
same parties, in the first of which the defendant obtained 
an award in his favor, and in the other the plaintiff obtain- 
ed a verdict with damages, the court refused to stay pro- 
ceedings in the first action until a motion for a new trial in 
the other was disposed of, in order that the damages and 
costs in the action might be set off against the costs of the 
other.(if) 



^1 < 



(■) Rogerson v. Ludbroke, 7 Moore, 412. 1 Bing. 93, S. C. 
(^) Johiuoa V. Lakeman, 2 DowL P. C. 646. 
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Where a defendant, after a writ issued against him, 
bought a note against the plaintiff, with the intent to set it 
off against his debt, our supreme court held such set off in- 
admissible ; for where a right of action is vested, and an 
action commenced, nothing can deprive the plaintiff of his 
right to recover, except some act done by himself in rela* 
lion to that right, (tt) 

The suing out (^ the writ is the commencement of the 
8uit.(v) But where the capias was served after the com^ 
mencement of the term in which it was returnable, and the 
defendant endorsed his appearance, the plaintiff, in whose 
name the suit was brought, but for the benefit of an as- * 
ngnee, and without notice to the defendant of the assign- 
ment, was not permitted, on an affidavit stating a parol 
agreement that the proceedings should relate back to the 
previous term, to enter the defendant's appearance as of that 
term, thereby to preclude him from making a set off that 
he would otherwise have been entitled to.(tc) 

It has been held in Pennsylvania, that a bond given by 
the plaintiff to the defendant, conditioned for the delivery 
of a certain quantity of goods to a third person, " at any 
time when called on,'' cannot be given in evidence as a set 



(il) Carpenter v. Butterfield, 3 John. Cas. 145. Lowry v. Law* 
tence, 1 Caines, 71. 19 John. 3^. 1 Munf. 529. 
(«) Lowry v. Lawrence, 1 Caines, 71. 
Cw) Gordon v. Bowne, id. 513L 
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off without first proving that the deliyery of the goods had 
been demanded, (x) 

In England, though an attorney's bill must be delivered 
a month before he can commence an action for the recove- 
ry of it, yet, for the purpose of enabling him to set it off, it 
is considered to be due at any time^ Thus in Martin v. 
WindeTj^iy) a motion was made on the p^rt of the defend' 
ant, who was an attorney, for a rule to show cause why 
the proceedings should not be stayed until his bill should 
be paid, or till the expiration of a month from the delive*- 
ry of it, that he might be enabled to set it off; the court 
held that though an attorney cannot bring an action on his 
bill till it has been delivered a month, that circumstance is 
not necessary to enable him to set it off; that he must not 
produce it at the trial by surprise, but that it is sufficient 
in such case to deliver it to the plaintiff in sufficient time 
for him to have it taxed before the trial. 

7th. Tht demand must not he barred by the statute of 
limitationi, 

A debt barred by the statute of limitations cannot be set 
off: and if it be pleaded in bar to the action the plaintiff 
may reply the statute of limitations ;{z) or if given in evi- 



(x) Leai V. Laird, 6 Serg. & Rawle, 129. 
(y) I Doug. Rep. 199, n. 

(z) RemiDfTton v. Stevens, 2 Strang^, 1271. 1 Tidd'f Pr. 664^ 
Williams v. Gilchrist, 3 Bibb, 49. 
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dence on a notice of set off, it may be objected to at the 
trial, (a) And where to a set off pleaded by the defendant 

the plaintiff took issue upon it, and did not set up the stat- 
ute of limitations, it was held that though the statute could 
not, in such a case, operate as a bar, yet that the jury 
might presume, from length of time and other circumstan- 
ces, that the debt had been satisfied. (6) 

It has been decided in North Carolina, that a set off is 
not barred by the statute of limitations if the statute be 
not set up in the replication. (c) 

Where the paymaster of a regiment gave credit on a 
running account with an officer on a foreign station, for 
sums of money as an increased pay and allowance, to 
which, from a misconstruction of a general order he sup- 
posed the officer was entitled, and after having been ap- 
prised by the board of ordnance that such sums would not 
be allowed, suffered the officer to remain in ignorance of 
this fact for four years ; it was then held, in an action by 
the officer's personal representative against such paymaster 
for pay remaining due, that the paymaster was concluded 
by the account in which he had erroneously giyen credit, 
and that he was not at liberty to set off the latter against 
the demand. ((^) 



(a) Bull. N. P. 180. Tumbull v. Strohbecker, 4 McCord, 210, 

(6) Cooper v. Turner, 2 Stark. 497. 

(c) Stanley ^v. Green, Martin, 60. 

(<2) Sk3rring y. Greenwood, 6 Dow. & Ry. 401. 
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Where the grantee of an annuity set aside for defective 
registry brings an action for money had and received to 
recover back the consideration mcmey paid for it, the 
grantor may set ofiF the payments made in respect of such 
annuity, though for more than six years, unless the plain- 
tiff reply the statute of limitations, (e) 

Where there are cross demands between parties, which 
accrued nearly at the same time, both of which would be 
barred by the statute of limitations, and the plaintiff has 
saved the statute by suing out process, but the defendant 
has not, the defendant may nevertheless set off his de* 
mand. 

Thus in assumpsit on a bill of exchange accepted by the 
defendant, which became due sometime in the year 1784, 
the defendant pleaded a set off, which consisted of bills of 
exchange and promissory notes of the plaintiff which the 
defendant had taken up or paid on his account. It was 
objected that though the plaintiff's demand against the de- 
fendant had accrued so far back as the year 1784, yet in 
fact he had kept it alive by having sued out process with- 
in the six years, and continued it ; but as the defendant 
had not done so, his demand against the plaintiff must be 
held to be barred by the statute, and so not such a demand 
as could be set off. But Lord Kenyon said that as the 
transactions between the plaintiff and the defendant were 



(e) Hicks v. Hicks, 3 East, 16. 
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all of the same date, and as the bills seemed to have been 
given for their mutual accommodation, it would be the 
highest injustice to allow one to have an operation by law 
and not the other ; and his Lordship held the demand of 
the defendant to be good as well as that of the plaintiflF, 
and suffered it to be set oS.(f) 

Where an administrator pleads a set off which is barred 
by the statute of limitations, it is no answer to the objec- 
tion of the statute that the administrator is allowed nine 
months to collect the debts ; as during the nine months he 
may sue, though he cannot be sued.(g) 

8th. Joint and separate demands. 

It is a general rule that, in an action by two persons, the 
defendant cannot set off a debt due to him from one of the 
plaintiffs, nor can one of several defendants set off a debt 
due to him alone from the plaintiff. (i() 

But if there is an agreement that the set off be allowed, 
the rule is otherwise, (t) So demands against individual 



(/) Ord V. Ruspini, 2 Esp. 569. See Catling v. Skoulding, 6 
Term Rep. 189. 

(g) Tumbull V. Strohecker, 4 McCord, 210. 

(A) Chit, on Cont. 664. 6 Cowen, 261. 5 Maule & Sel. 439. 
Elder v. Lasswell, 2 Blackf. 349. Porter v. Nekervis, 4 Rand. 359. 
Warner v. Barker, 3 Wend. 400. Banks v. Pike, 3 Shepley^ 268. 
Watson V. Hensel, 7 Watts, 344. 4 New Hamp. R. 236. 7 Conn. 
Rep. 221. 2 Bibb, 86. 

(i) Kinncrley v. Hossack, 2 Taunt. 170. Lovel v. Whitridge, 1 
McCord, 7. 
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members of a firm may be set off against demands of the 
firm, in an action brought by the latter, if the course of 
dealing of the firm in receiving such demands in payment 
is uniform, and so notorious that individuals dealing with 
them must be supposed to have had reference to it in their 
Iransactions with the firm. (A;) 

In general a debt owing by one of two or more partners 
cannot be set off against a partnership demand. (/) But a 
debt due from one who was the only apparent trader may 
be set off in an action brought by himself and partners, if 
the defendant was ignorant of the partnership at the time 
the debt was contracted. («i) So, in an action by a sur- 
viving partner for his separate debt, the defendant may set 
off a debt due on the partnership account ; for he might 
sue the plaintiff for such debt.(w) And the rule is the 
same where the action is brought against a surviving part- 
ner, (o) So where the defendant gave a note to his bank- 
ers, on account of a debt due to them, and they endorsed 
the note to another firm consisting of some of the partners 
of the banking house, it was held that in an action by the 
firm on the note the defendant might set off a debt due to 
him from the bankers, (p) 



(k) Evernghim v. Ensworth, 7 Wend. 326. And see 3 Meriv* 
618. 

(/) Howe V. Shcppard, 2 Sumner, 409. Ladue v. Hart, 4 Wend. 
583. 7 Cranch, 565, 2 Bay, 146. 

(m) Stracey v. Deey, 7 T. R. 361. 2 Esp. 469, n. 

(n) Slipper v. Stidstone, 5 T. R. 493. 1 Esp. 47. 2 T. R. 476. 

(o) French v. Andrade, 6 T. R. 582. 

(p) Puller V. Roe, Peake, 197. 
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In the late case of Sears v. Patrick^{q) it was decided 
by the supreme court that a partnership debt cannot be 
set off against an individual debt due to one of the part- 
ners ; although the notes and accounts of the firm have 
been transferred to such partner and he has undertaken to 
pay the debts of the copartnership. But this was a case 
where the suit was brought by the assignee of the individ- 
ual partner, in his own name. 

A debt on a joint and several bond may be set off in an 
action brought by only one of the obligors, (r) 

A party holding a joint and several note against two 
makers is not bound to set off the same in an action against 
him by one of the makers. (*) 



(q) 23 Wend. 528. 

(r) Fletcher v. Dyche,.2T. R. 32, 

(8) Culver V. Barney, 14 Wend. 161. 



CHAP. in. 

IN WHAT ACTIONS A SET OFF 18 ALLOWABLE. 

It can be allowed only in actions founded upon demands 
which could themselves be the subject of set oflf according 

* 

to law. (a) 

It results from this that a s6t-off is admissible only in ac- 
tions ex contractu ; such as assumpsit, debt, and covenant 
for the non-payment of money, and for which an action of 
indebitatus assumpsit might be maintained ;(6) or where a 
bond in a penalty is given for securing the payment of a 
certain simi of money, or of an annuity or growing sum.(c) 

A set-ojQT cannot be pleaded in actions ex delicto j such as 
tort, trespass, detinue, case, or replevin, (ci) Thus a plain- 
tiflF in replevin cannot plead a set-off in bar to an avowry 



(a) 2 R. S. 354, § 18, sub. 5. Gordon v. Bowne, 2 John. 150. 
5 id. 105. Osborn v. Etheridge, 13 Wend. 339. Dowd v. Fawcett, 
4 Dev. 98. 

(6) Hutchinson v. Sturges, Willes, 261. Howlett v. Strickland, 
Ck>wp. 56. BuU. N. P. 179. Dowsland v. Thompson, 2 Black. 911. 

(c) Collins V. CoUins, 2 Burr. 820. Bab. on Set-Off, 8. 

(d) Bull. N. P. 181. Mont, on Set-Off, 18. Keeler v. Adams, 3 
Gaines, 84. Sapford v. Fletcher, 4 T. R. 511. See Peterson v. 
Haight, 1 Miles, 250. 

U 
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for rent.(e) This section of the statute was not intended 
to introduce a new principle in the law of set-off; but 
merely to declare the then existing law on the subject, as 
settled in our own and the English courts, (y*) 

Under the above provision of the revised statutes it has 
been decided by the supreme court, that where a tenant 
sued his landlord to recover costs of summary proceedings 
instituted by the latter, the landlord was not entitled to set 
off against such demand rent due to him from his tenant, (g) 
So a set-off is not allowable in an action of debt for the 
penalty in articles of agreement by which the defendants 
covenanted to maintain the plaintiff, &c. and provide him 
with proper medicine and attendance ; the damages due 
upon such an agreement being uncertain and not capabl<e of 
being set off. (A) So in an action for not acceptii^g 2^ bill 
of exchange, commenced before the expiration of the peri- 
od the bill was to run, the defendant cannot set off a debt 
for goods sold ; for the plaintiff's demand is for unliqui- 
dated damages, (t) 

So where a declaration in assumpsit stated that in consid- 
eration that the plaintiff, for the accommodation and at the 
request of the defendant, would accept certain bills of ex- 
change, and would deliver them so accepted to the defend^ 
ant, in order that he might negotiate the same for his own 



(O Laycock v, Tuffnell, 2 Chit. 531. 1 Tidd's Pr. 716. 
(/) Downer v. Eggleston, 15 Wend. 58. 
(g) Osborn v. Etheridge, 13 Wend. 339. 
(h) Hepburn v. Hoag, 6 Cowen, 613. 
(f ) Hutchinson v. Reid, 3 Camp, 829, 
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benefit ; the defendant undertook to provide money for 
the payment of the bills as they became due, and to indem- 
nify the plaintiff from any loss or damage by reason of the 
acceptance thereof ; and assigned for breach that the de- 
fendant did not provide money for the bills, nor indemnify 
the plaintiff from damage ; by reason whereof the plaintiff, 
as acceptor, was obliged to pay to the holders of the bills 
certain sums of money, with interest, charges and expenses ; 
it was held on demurrer, that as the plaintiff might be en- 
titled, on the declaration, to recover special damage, a set- 
off was not a good plea. (A;) 

In an action for the recovery of damages for the breach 
of a warranty in the sale of goods, the defendant is not 
entitled to a set-off of demands against the plaintiff. (/) 
Such damages are not for property real or personal sold, 
for money paid, or services done ; nor are they liquidated 
or capable of being liquidated by calculation. Neither is 
the claim for which the suit is brought one which could 
be set off according to law. 

It seems that the rule excluding set-off in actions of tort 
also extends to suits founded on breaches of trust. Thus, 
where A. & Co., merchants of Liverpool, remitted a bill 
to B. & Co. in London, with directions to get it discounted 
and apply the proceeds in a particular way, B. & Co. did 
not get the bill discounted, but received the money when 
it became due. Before that time A. & Co. had stopped 



(^k) Hardcaitle v. Netherwood, 6 Bam. & Aid. 93. 
(0 Wilmot V. Kurd, 11 Wend. 584. 
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payment and desired to have tbe bill i^tnrned to them. A 
eommissioii of bankruptcy faaTing been issued against them 
before the money was had on the bill by B. & Co. it was 
held that the latter were liable to be sued for the amount 
by the assignees of A. & Co., as money received for their 
use, and that B. & Co. could not set off a debt due to them 
from A. & Co.(m) But in a later case, which was said 
to be distinguishable from this, where A. remitted a bill of 
exchange to B. to be paid to a third person on A.'s account, 
and B. discounted the bill but did not pay over the pro- 
ceeds, upon which A. sued him in assumpsit for money 
had and received, it was held that a set-off was admis- 
sible, (n) 

In an action of covenant for not indemnifying a person 
against taxes, no plea of set off can be su6tained.{o) So 
in an action for breach of covenant for quiet podsessfon, a 
set-off cannot properly be pleaded.(p) And unliljuidated 
dams^es arising from the breach of covenants to be per- 
formed by the plaintiff, cannot be set off in an action of 
covenant, (gr) Therefore, to an action of covenant for rent 
by a landlord, the defendant cannot set off any uncertain 
damages that he may be entitled to recover against the 
landlord on any of the other covenants in the lease. (r) 



(m) Buchanan v. Flndlay, 9 Barn. & Cress. 738. 

(n) Thoipe v. Thorpe, 3 Barn. & Adol. 5S0. 

(o) Cooper v. Robinson, 2 Chit. 161. 5 Maule & Sel. 164. 

(p) Warn v. Bickford, 7 Price, 650, Weigall v. Waters, 6 T. R. 
488. 

(^q) Hewlett v. Strickland, Cowp. 56. 

(r) Weigal v. Watert, 16 T. R. 488. ^tUe v. l'6m(>kiii«, S 
Wend. 407. 
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Thete cka be no set dff in an action brought upon 
a contract for the sale of goods on credit for a bill ait a 
certain time, when the action is brought before the expira- 
tion of the time which the bill had to run.(5) 

It should be observed, that the right of set off does not 
depend upon the form of the action which the plaintiff 
thinks proper to bring, provided it is in form ex contractu^ 
but upon the nature of the demand for which the suit is 
brought. The plaintiff cannot, therefore, by declaring 
specially, when he might recover the debt under a general 
count, deprive the defendant of his right of set off.(^) 
Thus, in the case of Burgess v. Tucker ^{u) where the plain- 
tiff, instead of bringing an action of debt upon an award in 
his favor, brought an action upon his arbitration bond, and 
assigned, as one of the breaches, the non-performance of 
the award, the defendant was allowed to give in evidence 
an offset against the award ; leaving the penalty of the 
bond entire, to cover any further breaches of the condition 
thereof. So, in the case of Birch v. Depeysterj{v) where 
the plaintiff had a special count in his declaration against 
the defendant for not accounting as the master of a ship, 
together with the common counts, Gibbs, Ch. J. decided, 
that as the plaintiff might have recovered his demand un- 
der the common counts for moaiey had and received to his 
use, he could not deprive the defendant of his set off by 



(a) Hutcbirisoh ▼. Reid, 3 Cathp. S^. 

(0 Per Chan. Walworth, DdtW^r'v. EggUston, 15 Wend. 58. 

(u) 5 John. 105. 

(o) 4 Camp. 385. 



110 IN WHAT ACTIONS A SET OFF IS ALLOWABLE. 

declaring specially, and assigning a breach for not ac- 
counting. 

A suit in chancery to foreclose a mortgage, or to obtain 
a satisfaction of the amount due from the defendant, is a 
suit in which the latter may offset a debt due to him from 
the complainant, which would be a proper subject of offset 
in a suit brought by the complainant at law to recover the 
amount due upon his mortgage, (to) But a court of equity 
will not permit a defendant to offset against the complain- 
ant, in a suit in that court, a demand against him as a mere 
surety for the debt of a third person, for which the defend- 
ant has security upon a fund belonging to the principal 
debtor, sufficient to satisfy the debt.(x) 

The right of set off may be lost, by the defendant bring- 
ing a suit for the amount of his claim against the plaintiff, or 
for a part thereof. Thus, if a party bring an action for a 
part only of an entire and indivisible demand, the verdict 
and judgment in that action are a conclusive bar to a sub- 
sequent suit for another part of the same demand. Neither 
can he avail himself of such part by way of set off, in a 
subsequent action against him by the opposite party. (y) 

Where damages due upon an agreement are not, in their 
nature capable of being set off, they cannot be met by a 
set off in an action for- them. (z) 

(w) Chapman v. Robertson, 6 Paige, 627. Holden v. Gilbert, 7 
id. 20S. Rosevelt v. Bank of Niagara, Hopk. 499. 
(x) Holden v. Gilbert, 7 Paigfe, 208. 
(t/) Miller v. Covert, 1 Wend. 487. 
(«) Hepburn v. Hoag, 6 Cowen, 613. 
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BT ANB AGAINST WHAT PASTIES A SET OFF MAY BE HAD. 

1. Assignor and assignee. 

2. Sankrupts and insolvents. 

3. Executors and administrators. 

4. Factors and brokers. 

5. Husband and wife. 

6. Partners. 

7. Principal and agent. 

8. Trustees and cestuis que trust. 

1st. Set off by and against assignor and assignee. 

We have already seen in what cases the statute has au- 
thorized a set off in favor of an assignee of a demand ;(a) 
and in what cases a set off may be had against the assignor 
of a judgment, contract, or of a negotiable promissory note 
or bill of exchange. (6) There are some additional points 
respecting assignors and assignees, which it may be well to 
notice in this place. 



(a) See ante, p. 63. 
(6) Ante, p. 87, 64, 67. 
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The assignee of a policy of insurance takes it subject to 
every set off that existed as between the original parties 
before the assignment, (c) But if the underwriter have 
notice of such assignment, and either makes no objection 
or is silent as to any claim of set off, he will be estopped 
from such claim, in an action on the policy, brought by the 
assignee. ((Q 

Where a promissory note is fraudulently assigned, for 
the purpose of enabling the assignee to set it off against 
the assignees of a failing debtor, it seems that the assignee 
will not be entitled to the set off.(6) 

A. having obtained two verdipts against B., assigned 
his interest in them to his counsel in consideration of one 
dollar, and of professional services previously rendered by 
them. B. had previously obtained a judgment against A., 
which, with the rest of his property, he had assigned to 
trustees for the benefit of his creditors. After the assign- 
ment of A.'s verdicts, but before judgments had been en* 
tered upon them, B. received from his trustees a re-assign- 
ment of the judgment against A. without consideration, 
and for the purpose of enabling him to set it off against 
A.'s verdicts. It was held that B. might set off this judg- 
ment,(f) 



(c) Gourdon v. Ins. Co. N. America, 3 Yeates, 329. Rousset v. 
The same, 1 Binn. 429. 

(d) Ibid. 

(c) Richtcr v. Selin, 8 Serg. & Rawle, 426. And see Hendricks 
v. Judah, 1 John. 319. 
(/) Jacoby v. Guier, 6 Scrg. & Rawle, 448. 



i 
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An equitable set off, which an obligor had against an 
obligee at the time of the assignment, is available against 
the assignee, (g) 

Where a note is assigned to enable the assignee to col- 
lect and pay over the proceeds in discharge of debts for 
which he is security for the assignor, no demand against 
the assignee, acquired subsequently to the assignment, can 
be set off in equity against a judgment on the note, even 
on the ground of the insolvency of the assignee. For the 
assignee is quasi trustee for the assignor. (A) 

A commission of bankruptcy is legal notice to affect the 
subsequent assignee of a promissory note with the statute 
right of set off.(i) 
^. 

A. made an assignment to the plaintiffs, in trust, first, to 
pay the costs and charges of executing the trust, and then 
to pay such creditors as should release within sixty days. 
None of the creditors released within the time prescribed. 
It was held that the defendant could not set off a note of 
the assignor, against an action by the assignees to recover 
the price of goods which had belonged to the assignor but 
were sold by themselves to the defendants. (A;) 



(g) Markham v. Todd, 2 J. J. Marsh. 365. Stocking v. Toul- 
main, 3 Stew. & Porter, 35. 
(h) Jackson v. Speed, 3 id. 58. 
(i) Humphries v. Blight's Assignees, 4 Dall. 370. 
(A;) Wilworth v. Mountford, 8 Serg. & Rawle. 124. 

15 
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In aa a^ioi^ by tbe a,ss^ee pf a bond against tbe obli- 
gor, it was held in Peaneylvania that the latter might giye 
in evidence by way of set oflF, articles of agreement between 
himself and the obligee, for the sale of real estate, by 
which the parties bound themselves in a certain sum, to be 
paid by the party failing to perform his contract : whether 
i^uch sum was to be considered as a penalty, or in the n^ 
ture of stipulated damages. (/) 

A. and B. executed a bond to C, who assigned it to D.^ 
C. and E. drew a note in favor of F., who assigned it to 
A., after the death of E., but before the assignment to D. 
In an action by D. against A. and B., it was held that the 
note might be set off against the bond.(m) 

The right of set oiT against a note or bond, however, 
does not ei^ist for demands subasting against intermediate 
assignees, through whose hands such note or bond i(iay 
have passed, by blank indorsement or otherwise. (») 

In certain cases the assignee of a chose in action may 
prosecute for the same in his own ne^e, icistead of using the 
name of the assignor ; in which case the defendant has the 
same right to set off his dt^mands as if the suit were birought 
in the name of the assignor. Thus, it is provided by the re- 
vised statutes, that " the assignee or assignees, for a valuable 



■(-^■(•W^ 



(I) Mann v. DuByon, U Sei:;g. ^ Hawle^ 74s. 

(m) Robinson v. BeaJe, ^ Yeates, 267. 

(n) Stockiug v. Toulmain, 3 Stew. & Porter, 35. 
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edBSfderation^ of any bondy note, or other choses in action 
which have been or may hereafter be assigned, if the asr 
signor be dead, and there be no executors or administrators 
appointed upon his or their estate, or if such executors or 
administrators have no interest in the things so assigned, 
or shall refuse to prosecute for the same, may sue and re- 
cover, in his, her, or their own name or names, upon such 
bonds, notes, and choses in action ; and the defendant, in 
all such suits, until due notice of such assignment diall 
have been given, may set up and avail himself of any de- 
fence he may have in any such action, in the same manner 
and with the like effect as if the assignor had been living 
and the action had been prosecuted in his name.''(o) 

2i, Set off by and against bankrupts €md insolvents. 

It is provided by statute that where an action is brought by 
the assignee of an insolvent, imprisoned, absent, concealed, 
or absconding debtor, no set off shall be allowed of any 
debt, unless in the cases provided in the fifth chapter of 
the second part of the revised statutes. (p) The cases 
mentioned in the fifth chapter of the second part are the 
following : where the debt was owing to the creditor by 
the debtor before the first publication of the notice required 
in the first article, (2 R. S. 1 ;) or before the appointment 
of trustees under the second article, (2 R. S. 14 ;) or be- 
fore presenting the petition of the insolvent under the 
third, fifth and sixtb articles-, (2 R. S. 15, 28, 31 ;) or be- 



(0) 2 R. S. 2d ed. 274, § 5. 
(p) 2 R. S. 355, § 11. 
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fore the publication of notice to creditors under the fourth 
article, (2 R. S. 2^.){q) 

The statute also authorizes the trustees or assignees ap-^ 
pointed under the first title of the fifth chapter of the se- 
cond part, where mutual credit has been given by any 
debtor (except a debtor proceeding under the sixth article 
of that title^ i. e. a debtor imprisoned in execution in civil 
causes) and any other person ; or mutual debts have sub- 
sisted between such debtor and any other person ; to set 
oflF such credits or debts and pay the proportion or receive 
the balance due. But no set oflF shall be allowed of any 
claim or debt which would not be entitled to a dividend as 
provided in another section. (2R. S. 46, § 33.) And no 
set oflF is to be allowed by such trustees of any claim or 
debt which has been purchased by, or transferred to, the 
person claiming its allowance, which could not be set oflT 
by him according to the above provisions of the statute, in 
a suit brought by such trustees, (r) 

These sections of the statute were intended by the re- 
visers, as they state in their Notes, to be made conforma- 
ble to the decision of the supreme court in the case of 
Johnson v. Bloodgood,{s) In that case it was held that 
where a note is purchased after it is due, every presump- 
tion is to be made against the purchaser. Therefore if he 



{q) 2 R. S. 41, § 7. 

(r) Id. 47, §§ 36, 37. 

Cs) 1 John. Gas. 51. 2 Gaines' Caa. in £r. 303. 
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state it generally, to have been purchased in such a year, 
and the maker has assigned his property under the insol- 
vent law on the 16th of January, in that year, it shall be 
presumed the purchase was after the assignment. And a 
note purchased after due and after an assignment under 
the insolvent law, cannot, in an action by the assignees, in 
the name of the insolvent, be set off against a debt due to 
the insolvent's estate. For the note being overdue, was 
held sufficient to put the defendant on inquiry relative to 
the maker's circumstances, and was therefore equivalent to 
actual notice. (^) The same point has also been decided in 
South Carolina. (w) And the same doctrine prevails in 
cases of bankruptcy. The set off must have been an exist- 
ing debt between the parties, at the time the bankruptcy 
occurred. (i?) Therefore a note endorsed to the defendant 
after the act of bankruptcy, though issued by the bankrupt 
before, cannot be set off. But if the defendant can prove 
that such note was endorsed to him before the bankruptcy, 
or was made payable to him in the first instance, and dated 
before the bankruptcy, it may be set off.(Mj) 

It will be observed the statute confines the power of as- 
signees or trustees of insolvents, &c. to offset, without suit 
being brought, to cases of mutual credits^ or mutual 
debts. This provision is similar to that contained in the 



(Jt) See also Anderson v. Van Alen, 12 John. 343. 

(u) Assignees of Lowie v. Williamson^ 3 McCord, 247. 

(©) Id. lb. 

(to) Ex parte Hall, Ck>. Bank. Laws, 553. 
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English statutes of set off.(x) And it has been decided 
that to constitute a mutual credit within the 28th section 
of 5 Geo. II, ch. 30, it must be confined to pecuniary de- 
mands or such credits as in their nature will terminate in 
a debt.(y) 

Therefore a guaranty, being merely a contract to indem* 
nify against contingent damages, cannot form the subject 
of a mutual credit. (z) But a mutual credit may be con* 
stituted, though the parties do not mean particularly to 
trust each other. (a) So where persons indebted to the 
bankrupt had accepted a bill drawn by him, it was held 
that they were entitled to set it off. (6) So it was held, 
where a defendant had lent his acceptance to the 
bankrupts, on a bill which did not become due till after 
the bankruptcy, and was then outstanding in the hands of 
third persons, and the defendant had paid the amount after 
the commission issued, and before an action was brought 
against him by the assignees, that he was entitled to set 
oflF the bill under the words " mutual credit."(c) 

The principle which the bankrupt laws seem to have in 
view, from the earliest time to the last provisions mEkde 
therein, is this — that where two persons have dealt with 



(x) 6 Geo. 4, ch. 16, § 50. 5 Geo 2d, ch. 30. 

(y) Rose v. Hart, 2 Moore, 547. 8 Taunt. 499. 

(z) Sampson v. Burton, 4 Moore, 515. 2 Biod. & Bing, 89,^. C. 

(a) Hankey v. Smith, 3 T. R. 507, n. 

(6) Ex parte Wagstaflf, 13 Ves. 65. 

(c) Smith v. Hodson, 4 T. K. 211. 
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each other on mutual credit, and one of them becomeB 
bankrupt, the amount shall be settled between them, and 
the balance only payable on either side.(d) 

An important distinction is to be noticed between the 
provisions of the statute respecting set off generally, and 
those which relate to set oflF by and between insolvents and 
their creditors. In the former case, we have seen that, in 
general, unliquidated claims cannot be set ofF;(6) whereas, 
in the latter, the term mutual credit is used. And mutual 
creditj according to Lord EUenborough, in Cummings v. 
Forrester^{f ) ex vi termini^ imports unliquidated dama- 
ges ; and when they can be so arranged, the account may 
be taken between the parties, (g) 

The word credit is more comprehensive than the word 
debt J and the disposition of the court is, that all opposite 
demands should be set off. (A) Where there is a trust be- 
tween two men on each side, that makes mutual credit. (t) 
Or, as was said by Dallas, J. in Key v. Flint ^{k) mutual 
credit must be inferred from a reciprocity of trust. 

The first case in which the distinction between mutual 
debt and mutual credit was taken was Ex parte Prescottj 



•^—m^m^itm 



(d> Per Tindal, C. J. in Gibson v. Bell, 1 Bing. N. C. 746. 

{e) Ante, p. 76. 

(/) 1 Maule & Selw. 499. 

(g) Id. ib. 

(A) Ex parte Deeze, 1 Atk. 228. Atkinson v. Elliott, 7 T. R. 878. 

(i) Per Buller, J., French v. Feiin, Cooke, 565. 

(A;) 8 Taunt. 22. 
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in the matter of Prescott^{l) where the petitioner, a credi- 
tor of the bankrupt for 110/., and a debtor to him upon a 
bond for 340/., payable with interest on a day not then 
arrived, applied to the court of chancery that he might set 
off his demand of 110/. against the principal and interest 
due on the bond, as far as it would go, and not be obliged 
to prove his debt under the commission, and take a dividend 
upon it only. Lord Hardwicke held, that though this was 
not in strictness a mutual debt, yet it was a mutual credit ; 
for the bankrupt gave a credit to the petitioner in conside- 
ration of the bond, though payable at a future day ; and 
the petitioner gave credit for the debt the bankrupt owed 
him upon simple contract, and that it was therefore within 
the equity of the 5 Geo. II. ; and an account was directed 
to be taken between the petitioner and the bankrupt, and 
the balance only to be paid to the assignees. 

Mutual credit does not extend to a deposit of property, 
without any authority to turn it into money. Therefore, 
if cloths be left with a fuller to be dressed by a proprietor, 
who at the time of the delivery is indebted for a previous 
balance, and the proprietor becomes bankrupt, the fuller 
cannot set off the debt due for the previous balancfe against 
a demand by the assignees for the cloths, (m) Neither 
does mutual credit apply to a case where only part of the 
firm are bankrupts, (ti) Thus, where two out of three 



(Z) 1 Atk. 230. 

(to) Rose V. Hart, 2 Moore, 647. 

(n) Stainforth v. Fellows, 1 Marsh. 190. 
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partners, after having committed an act of banrukptcy, gave 
a bill in the name of the firm to the defendant, to whom 
the firm were at that time indebted in a larger amount 
than the bill ; it was held, in an action by the assignees of 
the two bankrupts, and the solvent partner, for the amount 
of the bills, that the defendants could not set oflF the debt 
due to them from the firm.(o) 

Mutual credit, although not confined to pecuniary trans- 
actions, is confined to such credits as must, in their nature, 
terminate in debts ;(p) as a sum payabk at a future day, or 
a delivery of property with directions to turn it into mon- 
ey, (g) Thus, if a demand be payable at all events, though 
at a future day, it may be proved under a commission 
against the debtor, or set oflF in an action brought by his 
assignees ; but if it rest in contingency whether it will be 
paid or not, it cannot be so proved or set off, unless it be 
secured by a penalty which is forfeited at law.(r) 

A. having given defendant his acceptance for 20/, de- 
fendant, in consideration thereof, undertook to endorse to 
him a bill drawn on B. He gave the bill, but did not en- 
dorse it. A. having become bankrupt, and his acceptance 
having been dishonored, the defendant proved the amount 
under the commission, and B. having refused to pay his 
bill unless endorsed by the defendant, the assignees of A. 



(o) Thomason v. Frerc, 10 East, 418. 

(p) Per Bayley, J., Easum v. Cato, 5 Bam. & Aid. 866, 

(5) Per Gibbs, C. J., 2 Moore, 547. 

(r) Hancock v. Entwhistle, 8 T. R. 485. 

16 
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iMFOvgbt an action on th^ contract of the defendant to et^T 
dorse the bill, to which he pleaded a set off ; it was held 
that the set off should not be allowed, for this was not a 
case of mutual credit ; it was merely a cause of action ari^ 
sing from the non-performance of a contract. And Parke, 
J., observed : " The position with respect to mutual cred- 
its is confined to debts between the bankrupt and other 
parties, or to transactions necessarily ending in debts.'' 
Taunton, J. : " The dafnages were unliquidated, and their 
amount dependent on circumstances. How could the com- 
missioners in such a case h^ve stated an account betw^n 
the parties as directed by the acts V\s) 

In nn action by assignees for not accepting a bill of ex* 
change pursuant to an agreement with the bankrupt on 
balancing accounts, without alleging special damages, it 
was held that the defendant might set off money lent to 
the bankrupt; as the transactions constituted ^^ mutual 
credits ;" for, as the agreement was to accept a bill of ex- 
change for a balance then due from the defendant to the 
bankrupt, and as there was no special damage alleged in the 
declaration, the measure of damages would necessarily be 
confined to the amount of the bill if drawn, and the inter- 
est on it J so that the demand, though unliquidated at the 
moment, was capable of being reduced to a certainty by 
calculation, and the commissioners or assignees might easi- 
ly have stated an account between the parties. The case 
was distinguishable from Rose v. Sims^ above referred to j 



(f ) Rose ▼. Sims* 1 Btm. 9k Adol. 521, 
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for there if the endorsement had been made, it wbiAi n6t, 
in its nature, necessarily haVfe terminated in a deht frotfi 
the defendants ; for the acceptor would have been the 
debtor, the endorser a guarantee only.(^) 

A party cannot avail himself of his own wrongful act to 
establish a mutual credit. Where a trader deposited a bill 
with a creditor to whom he was indebted on a general ac-' 
count, for the express purpose of having money adtanced 
on it without reference to the general account ; and the 
creditor made an advance on the bill, but not to the entire 
amount, and the trader afterwards became^ a bankrupt ; it 
was held that the creditor could not set off the debt on the 
general account, against an action by the assignees for the 
bill, who tendered the amount advanced on it ; for it was 
not a case of mutual trust, (as the bill was entrusted to the 
creditor for the specific purpose of having money advan- 
ced ;) but, on the contrary, it was a gross breach of 
trust, (w) 

If a bankrupt, on the eve of his bankruptcy, fraudulently 
deliver goods to one of his creditors, the assignees may 
disaffirm the contract and recover the value of the goods, 
in trover ; but if they bring assumpsit they affirm the 
contract, and then the creditor may set oflf his debt. (2?) 
But it is not a sufficient affirmance of a debt, so as to permit 



(t) Gibson v. Bell, 1 Bing. N. C. 743. 

(u) Key Y. Flint, 8 Taunt. 21; See also Buchanan v. Findlay, 9 
Barn. & Cress. 738. 
(e) Smith v. Hodson, 4T. R. 211. 
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the party to set it off in an action by the assignees of a 
bankrupt, that they permitted the defendant to prove the 
debt proposed to be set off. (to) 

To an action brought by the assignees of a bankrupt for 
a debt due to the bankrupt's estate, the defendant, as a 
general rule, cannot set off cash notes issued by the bank- 
rupt, payable to bearer, bearing date before his bankruptcy, 
unless he show further that such notes came to his hands 
before the bankruptcy. (a:) But proof that notes of the 
bankrupt to the amount of the set-off were in the defend- 
ant's possession three weeks before the bankruptcy, has been 
held sufficient to justify the jury in inferring that the notes 
in question were in his possession at the time of the bank- 
ruptcy. (y) It is also settled that in an action brought 
by the assignees of certain bankers, a party has a right to 
set off notes of such bankers taken by him after he knew 
that they had stopped payment, but before he knew that 
they had committed an act of bankruptcy. (2) 

Where a bill or note of the bankrupt is taken up after 
the bankruptcy, the holder will still be entitled to set it off^ 
provided he held it at any time before the bankruptcy 
occurred, (a) 



(w) Pirie v. Mranett, 3 Camp. 279. 

(x) Dickson v. Evans, 6 T. R. 57. Lucas v. Marsh, Barnes, 453. 
The rule is the same as respects checks issued by the bankrupt pay- 
able to bearer. Cgden et al. v. Cowley, 2 John. 274. 

(y) Moore v. Wright, 6 Taunt. 517. 2 C. Marsh 209. 

(z) Hawkins v. Whltten, 10 Bam. & Cress. 217. Dixon v. Cass, 
1 Bam. & Adol. 343. 

(a) Id. ib. 
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To enable the holder of a bankrupt's acceptances to 
avail himself of them in an action by the assignees against 
himself on his own acceptance, by way either of set-off or 
of mutual credit, he must most distinctly prove either that 
the obligation on himself to pay the bill so set oflF existed 
before the bankruptcy, or that there was a mutual credit 
created in the origin of the bill. (6) The debt must be 
proved to have been due before the act of bankruptcy on 
which the commission is founded, though it is' immaterial 
whether it was then payable or not. Thus if the holder 
of an acceptance buy goods of the acceptor, and the ac- 
ceptor becomes bankrupt, the purchaser may set off the ac- 
ceptance against the price of the goods, (c) 

If a trader being employed as an agent has money en-» 
trusted to him for the purpose of the agency, and he, in- 
stead of so employing it, applies it to his own use, it is a 
fraud, and does not constitute a credit, (d) 

A creditor of a partnership, having made farther ad- 
vances on the security of a bill deposited with him for that 
purpose by the partners, and having undertaken to receive 
the amount when due, and return the surplus — the bill hav- 
ing been dishonored and remaining in his hands unpaid — Is 
not entitled, on the bankruptcy of the partners, to set oflF 
his prior advances against a demand by the assignees for 
the bill.(e) 



(5) Collins Y. Jones, 10 Barn. & Ciess. 777. 
(c) Ouchterlony v. Easterby, 4 Taunt. 886. 
Id) Whitakerv. Hall, 1 Glyn& J.313. 
(e) Ex parte Flint, 1 Swans. 30. 
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Where a bill or note of the bankrupt is taken up after 
the bankruptcy, the defendant will still be entitled to set it 
oflF, provided he held it at any time before the bankruptcy 
occurred. Thus in an action of assumpsit by the assignees 
of R. a bankrupt, on a promissory note drawn by defend- 
ant, payable to G. or order, and by him indorsed to the 
bankrupt before the bankruptcy, it appeared that in Octo- 
ber, 1825, G. applied to the bankrupt to discount the note, 
and took, as part of the proceeds, a bill of exchange, ac- 
cepted by the bankrupt, payable to G.'s order, G. indorsed 
this bill for value to the defendant, and he got it discounted 
by H. who was the holder when it became due. A com- 
mission of bankrupt issued against R. on the 23d of De- 
cember, and the bill became due on the 24th, when it was 
presented and dishonored. On the 26th, H. received the 
amount from the defendant and returned the bill to him : 
Held that he had a right to set oflF the bill against the de- 
mand of the assignees on the promissory noie.{f) 

To enable the holder of a bankrupt's acceptances to avail 
himself of them, in an action by the assignees against 
himself on his own acceptance, he must clearly prove, 
either that the obligation to pay the bankrupt's acceptances 
subsisted before the bankruptcy, to bring the case within 
the ordinary law of set-off, or that there was some connec- 
tion in the origin of the transaction, to bring it within the 
cases of mutual credit, (g) 



(/) Ck)l]in8 V. Jones, 10 Bam. k, Crest. 777. 

(g) Ouchterlony v. Easferby, 4 Tattnt. 888. 2 R«M, 972. 
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Where a loss attaches upQn a policy of iosuraikce aftctr 
the bankruptcy of the insured, it constitutes a cause of ac- 
tion m the assignees, not an interest in the bankrupt admit- 
ting a set-ofF.{A) So a broker who is indebted to assignees 
for premiums due to them upon policies subscribed by the 
bankrupt, is not entitled to set oflF returns of premium due 
upon the arrival of ships subsequent to the bankruptcy, (i) 

Where, after the bankruptcy of A. and before he had 
obtained his certificate, B., one of his creditors, purchased 
goods from him, for which A* brought an action against 
him after obtaining his certificate ; S. to this action was 
not allowed to set off his old debt, that being barred by 
A.'s certificate. (Ac) 

Costs ordered to be paid, but which are not taxed until 
after the bankruptcy of the person who is to receive them, 
cannot be set off by the party from whom they are due, 
against a debt owing by him to the bankrupt ; as they do 
not become a debt until they are taxed. (/) 

Upon the dissolution of a copartnership the defendant 
agreed to pay his copartners 6817/. as his share of the lia- 
bilities of the firm^ they taking the effects and assets, and 



(A) Ex parte Herbert, 2 Rose, 249. Ex parte Blagden, 19 Ves. 
465. 

(i) Goldsmidt v. Lyon, 4 Taunt. 541. Glennie v. Edmunds, id. 
775. 

(&) Hayleer v. Sherwood, 2 Nev. & Man. 401. 

(0 £x parte Rhodes, 15 Tei. 539. 
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undertaking to pay a debt of 6I589I/. due from the firm to 
H. After the dissolution they became bankrupts, and 
never paid H. : Held that in an action by their assignees 
for the 6817/. the defendant could not set oflF their under- 
taking to pay the 51,891/. to ll,{m) 

To an action by assignees of a bankrupt for the price of 
a phseton, for which defendant had agreed to pay ready 
money, defendant pleaded a set oflf in respect of a bill of 
exchange drawn by H., accepted by the bankrupt, and en- 
dorsed by H. to defendant. Plaintiffs replied that after 
the bill was dishonored, H, endorsed it to defendant with- 
out consideration, in trust that defendant should purchase 
the phaeton of the bankrupt, hand it over to H. and frau- 
dulently attempt to set off the, bill against the price of the 
phaeton : Held a sufficient answer to the claim of set 
off. (71) 

To an action by assignees of a bankrupt, for not accep- 
ting a bill of exchange according to the contract made be- 
tween the bankrupt and the defendant, the defendant 
pleaded a plea of mutual credit and set off with the bank- 
rupt ; to which plea the plaintiff demurred. Held that the 
plea was an answer to the action, and that if the defendant 
made the contract fraudulently, the fraud should have been 
replied. (0) 



(m) Abbott V. Hicks, 5 Bing. N. C. 578. 
(n) Lackingtonv. Combes, 6 Bing. N. C. 71. 
(0) 600m y. West, 2 Lond. Jurist, 940. 
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If in an action against the assignees of a bankrupt, or in 
support of a set off in answer to an action brought by 
them, an account be tendered in evidence, signed by the 
bankrupt, it is not requisite in the first instance, in order 
to render that document admissible, to show that it was 
really made up and signed by the bankrupt previous to tl^e 
^ct of bankruptcy. (p) 

Where a person puts his name to a bill of exchange for 
the accommodation of another, who afterwards becomes 
bankrupt, that is a credit likely in its nature to end in a 
debt, and may form the subject of a " mutual credit" with- 
in the 6 Geo. IV, ch, 16, ^ 50,(5) 

Where an insolvent debtor had, after his insolvency, de» 
posited goods with a factor for sale, and the goods were 
purchased by one who had been a creditor of the insolvent 
prior to the insolvency, it was held, in an action brought by 
the factor to recover the price of the goods, that the de^ 
fendant could not set off the d^bt.(r) 

3d, Set off hy and against executors md administrators, 

By the revised statutes, it is enacted that " in suits 
brought by executors and administrators, demands existing 
against their testators or intestates, and belonging to the 



(p) Sinclair v. Rag^lay, 3 T. R. 683 ; 4 Mee. & Wels. 813. 
Cq) Hulme v. Muggleston, 6 Dowl. P. G. 112. 
(r) Boinod v. Felosi, 2 Dallas, 43* 

17 
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defendant at the time of their death, may be set off by the 
defendant in the same manner as if the action had been 
brought by and in the name of the deceased." (*) 

And " whenever a set oflf is established in a suit brought 
by executors or administrators, the judgment shall be 
against them in their representative character, and shall be 
evidence of a debt established, to be paid in the course of 
administration ; but execution shall not issue thereon, until 
directed by the surrogate who granted letters testamentary 
or of administration." (^) 

In actions against executors and administrators, the de- 
fendants may set oflF demands belonging to their testators 
or intestates, in the same manner as such testators or intes- 
tates would have been entitled to set oflF the same in an ac- * 
tion against them.(w) 

Previous to the revised statutes it had been decided fay 
the supreme court, in the case of Root v. Taylor^iv) that in 
an action brought by an administrator, for a debt due to his 
intestate, the defendant could not set off a debt due from the 
intestate purchased by the defendant after the death of the 
intestate, (ii?) The 23d section of the statute above refer- 



(«) 2 R. S. 356, § 23. See Perrine y. Warren, 3 Stew. R. 151. 
(0 Id. § 24. 
(t*) Id. § 25. 
(v) 20 John. 137. 

(w\ See also Happoldt's Adm'r f. Jones, Harper, 109. Crews r. 
Williams, 2 Bibb, 262. Schmidt's Adm'r. v. Crafls, 1 Rice's Dig. 
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red to was introduced in order to carry out the principle of 
this decision. 



And since the above sections of the statute were adopted, 
it has been held that in a suit by an administrator for a 
debt created since the death of the intestate, the defendant 
cannot set off a debt due to him from the intestate. (a:) 
And this is the English doctrine also, under a statute of set 
off substantially similar to ours. And it makes no differ- 
ence whether the executor or administrator describes him- 
self as such or not.(y) The reason of the rule is, that if 
the set off were allowed, in such a case it would alter the 
course of distribution. The demand when collected is as- 
sets, out of which the defendant is entitled to be paid only 
in due course of administration ; whereas, if the set off be 
allowed, there might be an undue preference over other 
creditors. His debt would thus be paid in any event, (jc) 

In an action by the executors of an underwriter, against 
a broker, for premiums due on policies subscribed by the 
testator, the defendant cannot set off returns of premiums 



230. But it has been decided in Massachusetts that in such an ac- 
tion the defendant may set off a demand for money paid by him to 
defray the funeral expenses of the testator or intestate. Sec Adams 
V. ButtS;16 Pick. 343. 

(x) Fry V. Evans, 8 Wend. 530. And see Shaw v. Gooking^, 7 N. 
Hamp. Hep. 16, S. P. 

(y) Shipman v. Thompson, Willes, 103. Kllvington v. Steven- 
son, id. 264, n. Tep^getmeyer et al. y. Lumley, id. 264. Bab. on 
Set OS, 63, 64. Tidd's Pr. 9th Lond. ed. 666. 

(z) Per Nelson, Ch. J. 21 Wend. 674. 8 id. 531. 



^ 
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which became due after the testator's death, (a) And in 
an action by an administrator to recover a debt due to his 
intestate, the defendant cannot set off a debt due to him bj 
the administrator for services rendered to him in the course 
of his administration of the estate. (&) 

So if the cause of action arise partly in the time of the 
testator^and partly in the time of the executor, yet the de- 
fendant cannot set off a debt due to him from the testa^ 
tor.(c) 

But it has been decided in Alabama that in an action by 
an administrator, on a note executed to him as such, the 
defendant may set off an order drawn in favor of the de- 
fendant, by a stranger, on the administrator, and accepted 
by him in that capacity.(l) 

A defendant who is sued as executor or administrator 
cannot set off a debt due to himself personally ; nor can a 
defendaht who is sued for his oWn debt, set off what is due 
to him as executor or administrator, (d) 

And where the cause of action arises in the lifetime of 



(a) Houston t* Robertson, 6 Taunt. 448. 2 Marsh. 138. Holt's 
N. P. C. 88. 

(b) Stewart v. Commenweallh, 8 Watts, 76. 

(<J) Teggetmeyer v. Lumley, Willes, 264, n. Waefersberger t» 
Bucher, 10 Serg. & Rawld, 10 Wain v. Anthony, 5 id. 468. 

(1) Tate V. Chandler, 4 Stew. & Porter, 417. 

(d) Bab. on Set Off, 65. Mead v. Merritt, 2 Paige, 402. Selw. 
N. P. 4th ed. 145. Potter v. Burd, 4 Watts, 15. Tidd's Pr. 9th 
Lond. ed. 666. Cas. Pr. C. P. 151. 
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the testator, the defendant cannot set off a promissory note 
given to him by the testator, but which is not due at the 
time the action is brought. Thus, where A.'s bankers, for 
nine or ten years previous to his death, had been in the 
habit of accommodating him with a loan of 1000/. upon 
the security of his promissory note, which was renewed 
every three months, the bankers, upon those occasions, dis- 
counting the note, by placing the amount of it to the cred- 
it of A., as cash paid in by him and debiting him on the 
other side with the discount. A. died fifty three days 
before the last promissory note given by him to his bank- 
ers became due ; but the bankers, as soon as they were in- 
formed of A.'s death, entered that note to the debit of A.'s 
account, allowing on the other side a rebate of discount 
for the time it had to nm. The executors of A. having, 
before the fifty three days expired, sued the bankers for the 
balance in their hands at the time of A.'s death, it was held 
that the bankers could not set off the promissory note.(6) 

In an action against an administl'ator, an order drawn by 
the plaintiff in favor of a third person, on the intestate, 
found among the intestate's papers and not rebutted by 
other evidence, may be set off, and will entitle the defend- 
ant to a deduction pro tanto.{f) 

In an action by an administrator, on a promissory note 



(i) Rog^rson v. Ladbroke et al., 1 Bing. 93. 7 Moore, 412, 
S. C. 
(/) Nehbe v. Price, 3 Nott & McCord, 328. 
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given to the intestate, the defendant offered as a set off 
that he had signed a note as surety for intestate in his life- 
time, and paid it since his death ; it was held a mutual 
credit, which might be set off under the discount act of 
South Carolina, (g-) 

An administrator who has purchased a judgment against 
a plaintiff since the rendition of a judgment against him for 
a debt owing by the intestate, will not be allowed by 
the court, in the exercise of its equitable powers, to set 
off such judgment against the judgment in favor of the 
plaintiff, on motion. (A) Neither can an executor set off a 
demand purchased by him after the death of the testator 
against a debt due by the estate to the person against 
whom he held the demand so purchased. (t) 

Whenever a set off is established in a suit brought by 
executors or administrators, the judgment must be against 
them in their representative character, and will be evidence 
of a debt established, to be paid in the course of adminis- 
tration ; but execution cannot issue thereon until directed 
by the surrogate who granted letters testamentary or of ad- 
ministration, (/c) This section of the revised statutes reme- 
dies a defect in the previous law. By the construction 



(g) Hinds V. Adra'r of David, Harp. Rep. 423. The contrary 
has been decided, however, in Ohio. See Granger's Adm'r v. Gran- 
ger, 6 Ham. 42. 

(h) Hills V. Tallman's Adm'r, 21 Wend. 674. 

(i) Mead v. Merrilt, 2 Paige, 402. 

(A:) 2 R. S. 355, § 24. 
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giTen to the old law5(/) judgment and execution for a 
balance due to defendant on a set off, in a suit brought by 
executors, was against the executors personally. This, as 
the revisers remark, in recommending this alteration in the 
law, was calculated to deter the bringing of suits which 
the executor might be bound to institute, (m) 

4th. Set off by and against factors and brokers. 

If a person purchase goods of a factor, knowing him to 
have made the sale in that capacity, in an action by the 
factor for the price of the goods the defendant cannot set 
off a demand which he may have against the plaintiff, {n) 
But if a factor (who sells under a del credere commission) 
sell goods as his own, and the buyer knows nothing of the 
principal, the buyer may set off any demand he may have 
on the factor, against the demand for the goods made by 
the principal. (o) Yet a purchaser cannot set off a debt 
due from the seller of goods by the medium of a factor, if 
the factor have a lien upon the goods, even though such 
principal be named at the sale.(p) And if, before they 
are delivered, and before any part of them is paid for, the 
purchaser is informed that they belonged to a third person, 
in an action by the latter the pur<ihaser cannot set off what 



(Z) See 10 John. 366. 

(m) See Rev. Notes to 2. R. S. 355, § 24. 
(n) Bowne v. Robinson, 2 Caines Cas. Er. 341. 
(o) George v. Claggett, 7 T. R. 359 ; S. C. 2 Esp. 657 j S. R Ra- 
bone V. WilKams, 7 T. R. 860, n. 
(p) Atkyns V. Amber, 2 Esp. 493. 



1 



136 BY AND AGAINST WBAT PARTIES 

is due to him by the factor, as this is not a case of mutual 
credit. (5) 

But the character of broker is materially diiOTereut from 
that of factor. A factor is a person to whom goods are 
consigned for sale, by a merchant residing abroad, or at a 
distance from the place of sale, and he usually sells in his 
own name, without disclosing that of his principal ; the 
latter therefore, with full knowledge of these circumstances, 
trusts him with the actual possession of the goods, and 
gives him authority to sell in his own name. But the bro-^ 
ker is m a diflferent situation. He is not trusted with the 
possession of the goods, and he ought not to sell in his own 
name. The principal, therefore, who trusts a broker, has 
a right to expect that he will not sell in his own name ; 
and if the broker sells without disclosing the name of his 
principal, he aets beyond the scope of his authority, and 
the buyer cannot set off a debt due from the broker to him 
against the demand for the goods made by the principal. (r) 

A broker who pays to A. the price of goods sold by him 
for A. imder a del credere commission is entitled to set off 
the amount against the assignees of B. for whom he bought 
the goods ; but where the jury found a verdict disallowing 
such set off, and it was doubtful, on the evidence whether: 



(q) 1 Har. & Edw. N. P. 356. Per Lord Mansfield^ in Rabone v. 
Williams, 7 T. R. 360. 
(r) Baring v. Corrie, 2 Bam. & Aid. 137. Bab. on Set Off, 60. 
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the paym^t was made before disolosaye of iht name of A. 
to B., the court granted a new trial.(5) 

An a^eement by a broker that he will sell goods for his 
principals, and pay over the proceeds, without setting off a 
debt then due from the principals to him, is not binding on 
the broker so.as to deprive him of his legal right of lien 
or set off. But if he also agree not to set off a debt due 
from a prior firm, which by a previous letter the principals 
had agreed to pay him, the principals having assumed the 
funds of that firm ; the letter and tke agreement must be 
Bet against each other, and the broker will not be allowed 
to set off thsyt debt against the proceeds of the goods.(^) 

A brok^ cannot set off the amount of losses and retumtt 
of insurance which he is authorized to receive from the 
Kinderwriter, in an action by the latter for his premium.(tt) 

Upon an action against the underwriter for a loss> the 
underwriter cannot set off the premiums^ although th^ 
have never been paid, unless he can make it appear that 
the state of the relative accounts between assured, broker, 
and underwriter, is such as to take the case out of the or- 
dinary rule, which is that the receipt for the premiums is 
conclusive evidence for the assured that he has paid the 
premium to the underwriter.(r) 

(a) Morris v. Cleasby, 1 Maule & Sel. 576. 
(0 McGillivray v. Simptfon^-G Bow. k, Rf. 95: 8 Gtf . fc P. 800. 
(u) Wilson V. CnigMou, 1 Mflxsh. Int. fi97. Dq Gaminde t. Pi- 
gou, 4 Taunt. 246. 
C«) Foy V. Bell, 3 Taunt 49S. 

18 
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Where a defendant purchased ad broker for B. the goods 
of A., for whom he sold them under a del credere commis* 
sion and did not disclose, at the time, the name of A., but 
disclosed it soon after, and afterwards paid A. the price ; 
Held that m an action by the assignees of B. to recover 
the balance due upon a resale of the goods made by de- 
fendant on account of B., defendant was not entitled to set 
off the payment made to A.(tr) 

In an action by the executors of an underwriter against 
a broker, for premiums due on policies subscribed by the 
testator, the broker cannot set off returns of premium, 
which returns became due after the testator's death ;(x) 
even though the policies were effected under a del credere 
commission. (^) And where a broker has effected policies 
in the name of his principal, under a del credere commis*- 
sion, he cannot set off losses which have happened on such 
policies, although those claimed are total, and he has ac- 
counted for them with his principal. (z) But where the 
broker has guaranteed the payment of an average loss ad- 
justed by the plaintiff, (an underwriter,) to the persons 
insured under a del credere commission, he may set it off. (a) 

If a balance of accounts be due from the principal to his 



(to) Mnri is x . Cleasby, 4 Maule & Sel. 566. 
(X) Houston V. Pohertson, 2 Marsh. 138; S. C. 6 Taunt. 448. 4 
Camp. 342. Holt, 88. 
{y) Houston v. Bordenave, 2 Marsh. 141. 
(«) Gumming^ v. Forrester, 1 Maule & Sel. 494. 
(a) Wienholt v. Roberta^ 2 Camp. 586. 
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fttctor, and the principal sue the factor on a bond, the lat** 
ter may set off this balance, in Pennsylvania. (6) 

A broker effecting a policy of insurance, being the com- 
mon agent of the assured and the underwriter, while the 
premium remains in his hands for the one party and the 
policy for the other, if he receives notice of events which 
entitle the assured to a return of premium before action 
brought by the underwriter to recover the full premium, he 
is authorized to deduct such return, and only pay over th^ 
difference to the underwriter. (c) 

The defendant, an insurance broker, being sued for pre- 
miums received by him on policies subscribed by the plain- 
tiff, was allowed to set off a loss on one of those policies 
effected in the name of the defendant, at the request of a 
third person, on goods in which such third person was in- 
terested, but on which the defendant had a lien to a greater 
amount than the set off claimed. (d) 

In an action of assumpsit, for goods sold and delivered, 
the defendant pleaded that the goods were sold and deliv* 
ered to him by A., the factor and agent of the plaintiff, 
with the privity of the plaintiff, as, and for, the gdbds of 
A., and that defendant did not know that the goods were 
not the property of A. ; that at the time of the sale and 



(6) Stiles V. Donaldson, 2 Dall. 264. Read v. lograham, 3 id. 505. 

(c) Shee v. Clarkson, 12 East, 507. 

(d) Davies v. Wilkinson, 4 Bing. 573. 1 Moore & Payne, 502* 
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delivery A« was, and still it, indebted to the defendant in 
inore than the value of the goods, and that the defendant 
was ready and willing to set oflF and allow to plaintiff the 
value of the goods, out of the monies so due and owing 
from A, It was held, on special demurrer, that the ple^ 
was good.(6) 

6th, Set q^ by J and against^ husband and mfe^ 

A debt due to a man in right of his wife cannot be set 
off in an action against him on his own bQnd.(y*) Nor 
can a debt due from a wife, duvn, sola^ be set off in an ac- 
tion brought by the husband alone.(^) Unless he haa 
promised to pay the debt, after meurriage, and thereby 
made it his own.(A) So when the husband alone sues on 
a promissory note given to his wife, a deM due to the ma^ 
ker from the wife, dum sola^ cannot be set off.(t) To a 
declaration in covenant by husband and wife as adminis- 
tratrix, a set off of money due by the intestate cannot be 
supported. (A;) A debt due from the wife, dum sola^ can-^ 
not be set off against a note given to the wife after mar- 
riage, if the husband elect to treat the note as his several 
property, as if he sue upon it in his own name, or indorse 



(e) Carr v. Hinchliff; 4 Bam. & Cress. 547. 

(/) Pay nter v. Walker, Bull. N. P. 179, 

(g) Wood V. Akers, 2 Esp.594. 

{h) Id. lb. 

(i) Bu^ough V. Moss, 10 Bam. & Cress. 558L 

Ik) Warn V. Bickford, 7 Price, ddp. 
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it over to a third party ; and it is immat^al whether the 
wife join in the indorsement or not.(^) 

The debt of a husband during coverture cannot be set 
off after divorce, against the distributive share of the wife 
in her father's estate, although the decree of divorce was 
subsequent to the death of the intestate, (m) 

Where a legacy is given to the wife " for her own use," 
a debt due by her husband to the testator cannot be set off 
in an action by the husband and wife against the executors 
to recover the legacy.(») 

A judgment recovered by a woman while sole against 
A. may, on motion, be set off so far as the principal money 
and interest is concerned, against a judgment recovered 
against her and her husband personally, for a devastavit^ 
committed by her as administratrix, (o) 

6th, Set off by and ugainst partners^ 

A balance due from one partner to another, upon a set- 
tlement of the partnership transactions, may be set off, 
provided the parties have agreed upon the balance due.(p) 



(0 BoronKJi V. Moss, 5 Man. & Ryl. 296. 
(m) Fink v. Hake, 6 Walts, 131. 
(n) Jannison v. Brady, 6 Serg. & Rawle^ 466. 
(o) Rutherford v. Crabb et ux, 5 Ycrger, 112. 
(p) Dana v. Barratt, 3 J. J. Maiyh. Rep. 8, Sarchet v. Adm'rs 
pf Sarchet, 2 Um^ Ohio Ji. §26. FwwnoDJt v. Coupland*2 Biflg. 170. 
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But a debt due from one partner to another, on the part- 
nership account, cannot be set oflF unless a final balance has 
been struck and agreed to between the parties. Thus in 
an action brought by one of two partners against the oth- 
er, on a separate transaction, the defendant cannot set oflF 
a balance which, during the continuance of the partnership^ 
has been declared to be due to him, on a weekly settle-^ 
ment of partnership accounts. Therefore where the plain- 
tiff and defendant had been engaged in running a coach 
from B. to L., the plaintiff finding horses for one part of 
the road, and the defendant for another ; and the profits 
of each party were calculated according to the number of 
miles covered by his own horses ; the plaintiff received 
the fares, and rendered an account thereof to the defend- 
ant every week ; it was held that the plaintiff and defend- 
ant were partners in this concern, and that in an action by 
the plaintiff against the defendant upon a separate trans- 
action, the defendant could not set off a balance which had 
been declared in his favor upon the weekly accounts. (9) 
So, in a late case in England, an injunction to restrain pro- 
cess on a bill of exchange given by one partner to another, 
on the ground of a set off, was refused where the alleged 
set off was in respect of plaintiff's interest in the partner^ 
ship effects and profits, but no account had been taken. (/•) 

As mutual debts only can be set off against each other, 
the debts sought to be recovered and those sought to be 
set off must be due in the same right. A joint debt there- 



(q) Fromont v. Coupland, 2 Bing^. 170. 9 Moore> 319. 
(r) Wartnaby v. Shuttleworth, 1 Lond. Jurift, 469. 
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fqre cannot be set off against a separate debt, nor a sepa- 
rate debt against a joint one. (5) Thus, in an action on a 
policy of insurance effected by the plaintiff in his own 
name, but in which others are interested with him, the de- 
fendant cannot set off a debt due to him from the plaintiff 
only,(^) So in an action by the solvent partner and the 
assignees of a bankrupt partner, to recover monies paid by 
the latter after his bankruptcy, the defendant cannot set 
off a demand which he has against the firm to a larger 
amount, (t^) 

Where a partner delivers partnership property to a third 
person, who, knowing it to be partnership property, re- 
ceives it in payment of his individual debt due from the 
partner delivering it to him, in an action by and in the 
name of all the partners against such creditor of the indi- 
vidual partner, for the price of the goods, the debt of the 
one partner is not a defence or set off against all the part- 
ners, (t?) 

In a suit, either at law or in equity, against two partners, 
the individual demand of one of the defendants against the 
plaintiff is not a subject of set off. (to) And vice versa. {x) 



(s) McGillivray v. Simpson, 2 Car. & P. 320. Jones v. Fleem- 
ing, 7 Barn. & Cress. 217. Coxe's Rep. 2. 7 Conn. 221. 1 Mc- 
Cord, 7. 

(t) Grant v. Royal Exchange Ass. Co., 5 Maule & Sel. 439. 

(m) Thouiason v. Frere, 10 East, 427. Staniforth v. Fellows, 1 
Marsh. 184. 

(v) Dob v. Halsey, 16 John. 34. 

(to) Wasson v. Gould, 3 Blackf. 18. 

(x) Ladae v. Hart, 4 Wend. 583. 
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But demands which are essentiaJdy^ though not perhaps 
specifically, or in point of form^ joint, may be set off 
against each other. Thus if a person give a note to hi^ 
bankers for a debt due to them, and they afterwards in- 
dorse it to one of their members as his separate property ; 
in an action by such indorsee against the maker, the latter 
may set off any sum due to him from his bankers, against 
the demand on the note : for here the demands were orig- 
inally joint and mutual, and are not altered by the private 
arrangement of the partners, (y) So, money due for ad- 
vances made by bankers to a customer, upon a bond given 
by the customer to one of the partners, in trust for the 
rest, may be set off against a debt from the firm.{2;) So, it 
having been decided by the supreme court, in a late 
case, (a) that a suit might be maintained in the. name of 
one of two partners of a law firm, where the particular 
business respecting which the suit was brought, was uni^' 
formly done in the name of the partner suing; it was 
further held that in such a suit a set off of a demand 
against the firm should be allowed. So where the de- 
mands are essentially separate. Therefore a debt due 
from one who was the only apparent trader may be set off 
in an action brought by himself and partners, if the de- 
fendant was ignorant of the partnership at the time the 
debt was contracted. (6) And clearly, although a mere 



(y) Puller v. Roe, 1 Peake, 197. 
(z) Crosse v. Smith, 1 Maule & Sel. 545. 
(a) Piatt V. Haleo, 23 Wend. 456. 

(6) Stracey v. Deey, 7 T. R. 361, n. 2 £dp. 469, n. Lord V. 
Baldwin, 6 Pick. 348 : Rose v. Murchie, 2 Call. 40P. 
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monmal partner Qontract » debt^ y^t, if it be. otatracted ia 
the partnership name, auoh d^t ai»; be ^ pff in aA^iptio)^ 
by the firm.(c) 

Although joint demands eannot ordinarily be set eS 
against separate demands, or vie^ versa^ yet where there h 
«ai express agreement between a firm and a person dealing 
with it, that the debts severally due from the members of 
the firm, to that persbfi) shall be set off against any demands 
which the firm may joindy have on him, it has been held 
that such agreement will be binding^(d) So^ it seems, that 
demands against individual jtnembers of a firm may be set 
off against demands of the firm, if the course of dealing of 
the firm in receiving isuch demands in payment is unlfb^te, 
and so notorious, that individuals dealing with them must 
be supposed to have had reference to it in their transae* 
tions vnth, the firm.(6) 

A debt due from a partnership cannot be set bS against 
an individual debt due to one of the partners from the de* 
fendant ; although the notes and accounts of the firm have 
been transferred to such partner, and he has undertaken to 
pay the debts of the copartnership.(y*) This, however, 



(e) Teed T. Blwt>rthy, 14 Ekst, 818. See Booth v. Hodgieii, 6 
T. R. 405. 

(c2) Kinnenley v. Hossack, 2 Taunt. 128. LoTell v. 
1 McCoid, 7. 

(c) Evernghim ▼. ElDsworth, 7 Wend. 826« 

(/) Sean v. Patrick, 28 Wend. 028. 

19 
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was a case where the suit was brought by the iussighfe^ 6f 
the original partner, in his own name* 

But a debt due to a defendant as a surviving partner 
iaay be set off against a demand on him in his own right ; 
for by the death of his copartners, the debt is considered to 
be owing to him in his own right.(g) And conversely a 
debt due from the plaintiff as a surviving partner may be 
set off against a debt due from the defendant to the plain-' 
tiff in his own right. (A) 

But where a surviving partner, as such, had obtained 
judgment, being insolvent, and having previously made an 
assignment, in trust for the benefit of bis oreditors, and the 
date of the partnership accounts did not appear, the de- 
fendant was not allowed to set off a debt due to him on a 
judgment obtained against the plaintiff personally. (t) 

It has been decided in Vermoniy in an action brought by 
a surviving partner, for a debt due to the firm, that the de- 
fendant might plead in offset any demand he had against 
the plaintiff individually, unless there was some equitable 
interest in another person which a court of law could pro- 
tect. (A;) * 



(g) Slipper et al. v. Stidstone, 9 T. R. 493. 1 Esp. N. P. Rep. 
47. 2 T. R. 47S. 1 Marsh. 184. 11 Serg. & Rawle, 48. 2 Mw- 
souH Rep. 60. 

(A) French v. Andrade, 6 T. R. 652. Meader v. Scott, 4 Verm. 
Rep. 26. 

(i) Wain y. Anthony, 5 Sei^. & Rawle, 46a 

{k) Meader v. Scott, 4 Verm. R. 26. Meader v. Leslie, 2 id. 
669. 
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Where a sumving partner as$igne4 oyer to the execu- 
utors of the deceased partner all the partnership debtSj find 
among others, a bond given to the partnership, it was held, 
in JYorth Carolina^ that in an action brought by the execu- 
tors, in the nape of t^e surviying partner, against the oblir 
gor, the defendant could not set off against the surviving 
partner, in his separate capadty , ^fter ^ff jdate pf the as^gu* 
ment to the executors. (/) 

And a similar deciaon has been made in Softtk-Caro^ 
Una. Where a surviving partner assigned over the prop- 
erty of the firm to enable him to take the benefit of the 
Insolvent Debtor's Act, the firm being insolvent ; and the 
assignee 4Commenoed an action against an insurance compa- 
ny for dividends on some stock belonging to the partner^ 
ship, which had accrued since the death of the other part- 
ner ; and the insurance company offered as a set off the 
amount of a bill of exchange endorsed by the surviving 
partner after the death of his copartner, and which was 
discounted by the insurance company and returned protest- 
ed, it was held that it was not admissible as a set off.(m) 

7tlL Set off by and against principal and agent* 

In a suit by an agent, in his own name^ for a debt due 
to his principal, a debt due from such principal to the de- 
fendant may be set off.(7i) But in an action by an agent 



-.**- 



(l) Uogg V. Ashe^ Cam. & Norw. 8. 

(m) White v. Union Ini. Co., 1 Nott & McCord/MIO. 

(n) Coppin v. Craig, 7 Taunt 243. 



lMit> jgueb as piintipal, tli% defai^teftt eiBAm>t B^ off n debt 
dufe to )iitn from llie princip)aLl.(o) 

Where a& attctionter «ucs for the price of g^ds sold by 
him as such, the defendant may set otf a debt dne to him 
from the principal vendor.(p) But a defendant cannot «et 
off ^ debt due from a princtpd again^ a claim by a broker 
Mrho had advanced money on goods, and declared on a 'sp^ 
cial contract respecting the sale of them, as his own goods^ 
though the sale note «Niitiwed the »ame of the pri^ci-^ 

Itpii agent Itye j^ermitted td id^I ^s if he t9<ete « ptinc^ 
pal, the purty dealimg widi im, and ignorant of his repre*- 
sentative character, is ^entitled to the same rights against 
him as if he were the prbKCipal, So^ that nnder t|i^ch cir«» 
ct^imstances he may set off, in an actioi^ hrpcight against 
him by the principal-) a debt dae irom Ihe agent to him-^ 
S^If.(r) Thns, in an action of assumpt^t for goods sold to 
the defen^nt by A. B. & Co., factors to the plaintiff, tfaa 
defendant set off a debt dtie to him from A.. B. & Co. upon 
another account ; alleging that the plaintiff had not ap-. 
peared at all in the transacti'on, and that <credit had been 
given by A. B. & Co. and not by the plaintiff. Lord Mans-^ 
field said : " Where a factor "dealing for a principal, but 
Qonct'afing that principal, delivers goods in his own nam^ 



AhBirtiaM 



i4« 



fo) Per Lord Mamfield, in Drniirwater v. Ooodwhi^ Oowp. 251. 
(p) Janris v. Chappie^ 2 Chit 387. Wiucheater v. Hackleyi % 
Cranch^ 342. 
(9^ Atkynsv. Amber, 2 Esp. 4991 
(f ) Bab. on Set Off, 44. 
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Ibt persdm ccmtnAiiiig ^witk lum Imus a right to consider 
him J to all intents and purposes, as the principal ; and 
though the real principal may appear and biing an action 
upon that contract against the purchaser of the goods, 
yet tbc purchaser may set off any claim he may have 
against the factor, in answer to the demand of the princi^ 

pal.'XO 

The right of set off in this case is founded upon the prin- 
ciple, that where the buyer has been led to contract under 
aa impressidn that his contract is with a particular per- 
son, he caomot afterwards be defrauded of the rights which 
h^ has against that person, by the introduction of a third, 
to whom be was a danger. It is clear, therefore, that 
this right can only exist in those cases in which the puiv 
phaser deals with the agent as a principal. (^) 

A commxs^on del credere has been held a presumptive 
|«:oef of an agent dealmg as principal.(tt) 

A demand against a private association or company cdst- 
not be set off against a note payable to the agents of suoh 
pompany, and prosecuted by them in their individual names, 
although the note was taken for the benefit of, and belongs 
t^ the iroiinpany^(v) 



(«) Bayley v. Moriey, 7 T. R. 360, n. (a). Rabone v. WUltami, 
id. ib. Creorge v.Olagrett, id. 359. 
(0 Bab. on Set Off; 45. 
^u) Georg^e y. Clagett, 7 T. R. 8^9. 
(«) Warner ▼. Barker, 3 Wend. 40Q. 
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8th. Set ojf by and agaiast trusteea and Qestuis que 
trust. 



The cases in which set o& are allowed in suits by or 
against trustees, are very clearly specified in the revised 
statutes : 

" If the plaintiff be a trustee for any other, or if the suit 
be in the name of a plaintiff who has no real interest in the 
contract upon which the suit is founded, so much of a de^ 
mand existing against those whom the plaintiff represents, 
or for whose benefit the action is brought, may be set off 
as will satisfy the plaintiff's debt, if the same might hav^ 
been set off in an action brought by those beneficially ipin 
terested."(w) 

^^ In actions against executors and administrators, and 
against trustees and others sued in their representative 
character, the defendants may set off demands belonging to 
their testators or intestates, or those whom they represent, 
in the same manner as the persons so represented would 
have been entitled to set off the same in an action against 
them."(a;) 

These sections of the revised statutes, which are calcu- 
lated effectually to protect the rights of cestuis que trust 
and trustees, as well as creditors, supply an omission in 



, . - : t '. . - . * ,• 



(to) 2 R. S. 854, § 18, sub. jLO. 
(x) Id. 355, § 25. 
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th^ pl^evious statute. By the statute respecting set offs, 
tehich was in force previous to the revised statutes, the 
rights of cestuis que trust and their creditors were entirely 
overlooked. 

It is well settled in England that where an action ift 
brought by or against a ttustee, a set off may be made of 
money due to or from the cestui que trust, {y) - 

Thtis, in a suit by an agent or tr\istee, for a debt due to 
bis principal^ any debt due from such principal to the de- 
fendant may be set off. (z) And where the plaintiff is a 
mere nominal party, having assigned the claim sued for to 
a third person, the defendant may set off a claim due to 
faim from the assignee or person beneficially interested, (a) 

But where the plantiff sues merely as the agent or trus- 
tee of a third person, and it was known to the defendant at 
the time when he entered into the contract which is the 
Isubject of the suit, that the plaintiff acted in that capacity, 
he cannot set off a demand due to him from the plain*- 



(y) Tidd's Pr. 9th Lend. ed. 666, Winch v. Kcely, 1 T. R. 622. 
Georg^e y. Clagett, 7 id. 359. S. C. 2 Chit. Rep. 887. Coppin v. 
Cnig, 7 Taunt. 243. S. C. 2 Marsh. 501. Carr v. Hinchliff; 4 
Barn. & Cress. 547. S. C. 7 Bowl. & Ryl. 42. 

(r) Coppin v. Craig, 7 Taunt. 243. 

(a) Winch v. Keely, 1 T. R. 621. 

(6) Gordon v. Church, Gaines, 299. Wilson v. Codman's fix'r^ 
8 Cranch, 193. 2 Caines' Cas. in Er. 341. 
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tijy.{h) And it is not necessary that the defendant should 
have had express notice of the trust. An implied notice it 
sufficient, (c) 

A chose in action cannot be set off by a person to whom 
it is transferred, if he holds it merely as trustee for the per^ 
son fr<HSi whom he received it.(d) 

A judgment recovered in the name of a trustee for the 
benefit of the cestui que trust may be set off ag^nst a 
judgment recovered by the defendant s^ainst the c^tui 
que trust. {e) 

In Pennsylvania, it has been held that a person having 
the -right of action may set off a debt due to him as a tni»^ 
tee, against a debt due by him in his own right. And 
where there is not a legal right of action, but there has 
been an equitable assignment of the property in the chose 
in action, the cestui que trust may set off his right of prop- 
erty against a demand on him in his own right ; and a debt 
due to or from the cestui que trust may be set off in an ac** 
tion commenced against, or by, a trustee^ in right of the 
trust.(/) 



(c) Anderson v. Van Allen, 12 John. 343. 
{d) Fair v. Mclver, 16 East, 130. 
(e) Barrett v. Barrett, 8 Pick. 342. 
(/) W^lf V. Beates, 6 Serg. & RawU, 244. 



tJHAP. V. 



^AB.ti<krLARB OF SET OFS^ 

In all cases where the defendant pleads tsr gives notice 
X)f. a set off generally, without specifying the particulars 
thereof, the plaintiff has a right to call upon him for the 
particulars of such set off, or preclude him from giving ev- 
idtoce in support of it at the trial.(a) 

in order to obtain this bill of particulars the plaintiff 
^should procure an order from a judge or other officer 
authorized to grant the same, requiring the defendant's 
attorney to furnish such particulars by a certain day, or 
^ow cause why he should not do «o, or in default thereof, 
be precluded from giving evidence of his set off on the 
trial. If no particulars are furnished nor cause shown, 
pursuant to the order, the plaintiff will then be entitled to 
•an order that the defendant render a bill of particulars of 
bis set off within a certain number of days, or be precluded 
from giving any evidence in support thereof. (6) If no 
particulars are rendered as required by the absolute ordes, 



(a) 2 Archbold'f Pr. 197. 3 John. 2^8. Gnhun'i Pr. 499. 1 
Borriirs Pr. 180, 191, 433. 
(6) Graham^! Pr. 440. 1 Burrill'i Pr. 488. 1 Coweibi'f Bep* A9| »• 

20 
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the plaintiff, upon an affidavit of the service of sach order 
and of the non-delivery of the bill of particulars, may get 
an order from a judge or commissioner that the defendant 
be precluded from giving evidence of his set off at the triaK 
Or, by the operation of the absolute order itself, the de- 
fendant will be so precluded, on proving, at the trial, ser- 
vice of the order and the non-delivery of the particulars.(c) 

If the defendant furnishes a bill of particulars which is 
insuffieidnt, the plaintiff may obtain anuorder-ibr tfuriher 
pafticulars X^) .or :the defendant m^y obtain an oedes for 
leave to amend it. (e) 

The effect of delivering a bill of particulars-is to tonAae 
the defendant, on the trial of the cause, to proof of the 
items therein contained. (/) -What degree of certainty is 
requisit€^ii^ these particulars of the defendant's s^t offi^ is a 
point of some importance ; and- will bejdiown by refenrin^ 
to some of the decisions relating to particulars of t^ plain- 
tiff's demand ; the rules respecting which ^re.ako-flpplifia^ 
ble to particulars' of the defendant's set oS,(jg) 

Where the bill of particulars furnished by the pkdntitf 
stated his demand to be for goods sold and •delivered /o 



(c) 1 BunilPs Pr. 433. Gra. Pr. 519. Swain v. Jtob«rts,4 JM. 
.&tEob.462. ' 

(d) Id. id. 

Xe) Id. 432. Tidd'8 Pr. 6th ed. 623. See 4 Gowen, 64. 
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aefendant, the plaintiff wad not allowed, at the tnal, to 
give evidence of goods' sold oy the defendant, as agent for 
the plaintiff. (A) So where thf? plaintiff's particulars stated 
various sums of money due by the defendant, but some of 
wticH were in fact owing 'from tfcedefenaant'an4'bispatrt. 
nerj and not from the defendant alone, and the defendant 
pleaded the non-joinder in abatement, the plaintiff was not 



s J L « - . , • • J 



allowed to give evidence of those due from the defendant^ 
y, because they were not distinguished from the others 
in the bill of particulars, (t) The bill should state the na- 
lure of the plain tiff ^s claim with sufficient particularity to 
enable the defendant to meet it at the trial. It should 
6tate the items of the demand, and when and how it arose. 
The dates of the items should be given with as much par- 
ticuiarlty as possible. (fc) Therefore it was held that a bill 
of particulars delivered, in which the only dates were " from 
January, 1828, to January, 1834,'' was not a compliance, 
with the order. (/) So it was held in another case, that 
evidence of work done in 1820, could not be given under 
a bill of particulars specifying items of work for which €t 
recovery was claimed, to which 'was attached the date of 
20th April, 1821.(m) 



As the object, however, of this strictness is Ihat the op- 
posite party may know what will be attempted to be proved 

(h) Holland v. Hopkins, 2 Bos. &p Pul. 243 ; S. C. 3 Esp. Rep. 168. 
(i) Colson V. Selby, 1 Esp. Rep. 452: 
(k) Humphrey V. Cotteiyou, 4 Cowch, 54. 
CI) Swain V. Roberts, lM:&'i(ob.462r; 
<m) Quin v. Attor, 2 Wekff^ StT." 
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against him fit the trial, and may prepare his evidence ac- 
cordingly, a mistake in the particular, not calculated to de- 
ceive or mislead him, will not be deemed material. Thus 
an error in the date of pne of the items, was holden to be 
immaterial, because it could not have misled the defend- 
ant\(w) ^ ^he^e a payment made on account of the de- 
fendant to A., was stated, in the particular, to have been 
made to B,, Lprd Ellenborough $aid he should hold it to be 
immaterial, unless the defendant would make affidavit th^t 
he was misled by the particular. (o) So where, in debt for 
rent, the plaintiff, in his particular, described the premises 
as being in a diflFerent parish from that in which they really 
were situate, the court held the mistake to be immaterial^ 
as the defendant could not have been misled by it.(p) So 
a bill of particulars furnished by a defendant, describing a 
joint and several note made by the plaintiff and anothei: 
person, as a note made by the plaintiff, is sufficient to enti- 
tle the defendant to give the note in evidence, under a no?v 
^ice of set off.(^) 

Where in an action by the assignee of an insolvent debtn 
or for goods sold and delivered by the insolvent, the de^ 
fendant relied on a set off, and in the notice delivered by 
him he set out a composition deed of assignment, by a for- 
mer creditor of the defendant, to the insolvent, in which 
there was a covenant by the latter, guaranteeing to the de- 



•gm 



(n) Millwood v. Walter, 2 Taunt. 224. 
(o) Day and others v. Bower, 1 Camp. 69, note, 
(p) Davies v. Edwards, 3 Maule & Sel. 830. 
(9) Standish v. Chandler, 23 Wend. 511. 



PABTICULA&8 OP SET OFF. 157 

fendant the payment of a dividend agreed to be paid on 
that occasion ; and the notice also stated, as other grounds 
of set off, money had and received^ and on an account 
stated, but in the particular of the set off the defendant 
stated the subject matter to be a sum of 34/. ^' the amount 
of two several dividends of five shillings in the pound 
upon a debt of 68/. due from Simon Pain to the defendant, 
which said dividends are directed to be paid by the said 
T. L. Pain, as in the said notice of set off particularly 
mentioned f ' Held that the particulars of such set off con- 
fined the defendant to proof of the demand under the cove- 
nant in the deed of assignment as the sole ground of his 
defence ; and precluded him from giving evidence of satis- 
faction of the demand of Pain, either by money had and 
received, or on an account stated, according to the terms 
of the notice of set off, or by any other means. (#*) 

A bill of particulars need uot state the credit side of an 
account. (&') Nor need it be in any particular form.(^) 
A^d it vrill not be construed with the same strictness as a 
declaration. But delivering a particular as general as the 
declaration, would probably be deemed a contempt, and 
subject the attorney to costs. (w) 

It is sufficient, in a bill of particulars, to refer to an ac- 



(r) Andrews v. Bond, 8 Price, 213, 538. 
(s) Ryckman v. Haiglit, 15 John. 222. 
(t) ^^ iUiams v. Allen, 7 Cowen, 316. 
(u) See Brown v. Watts, 1 Taunt. 359. 
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cddnt alrei'dy -deHreYea, -mttotit restailn^' it;(t>)'' And W 
a "bill state^'the transaction ui>on "which th6 defendants' 
claim arises, it need not specify the techriicar description' 
of the right which results to th^ defendant out of such 
transaction, (lo) 

Although a party is confined, in his proof, to the items 
contained in his bill of particulars, yet if it appear from'* 
the evidence of the opposite party, that he is entitled to 
recover for items not included in the bill, he may recover 
for such items.(a:) But an admission in the defendant's 
particular of set off cannot be used by the plaintiff as evi- 
dence in support of his claim. He must produce other 
evidence of it.(y) 

At the trial the particulars of the plaintS^'s demand', oi 
of the defendant's set off, are considered as incorporated 
with the declaration, plea, or notice.(2:) 

An objection for variance between the bill of particulars' 
and -the proof, miust be taken at the trial, and will not be' 
heard afterwards.(a) 

Where an order was obtained for the delivery of par- 



(o) Hatchet and wife v. Marshal, Peake's N. P. Cat. 173* 
James v. Goodrich, 1 Wend. ^9. 

(w) Brown v. Hodgson, 4 Taunt. 189. 

(x) Hurst V. Watkis, Camp. 68. 7 Cowea, 316. 

(y) Harington and others v. McMoms, ^ Taont. 228. 

(z) Fleurot v. Durand, 14 Jphn. 329. Ryckman v* Haight, 15 
id. 222. Peake's N. P. Cas. 172. 

(a) Sea 1 Buxrill't Pr. 439. 
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ticulars of a set off within a fortnight, and they were not 
delivered for five weeks, but after the delivery an order 
was made, by consent, for the amendment of the declaration, 
this was held a waiver of the irregularity in the delivery 
of the particulars.(A) 

A demand of particulars of a notice of set off delivered 
after a plea which was a nullity, is not a waiver of the 
plaintiff's right to sign judgment, for want of a plea.(c) 

It is no objection to the use of particulars of set off that 
they are headed in a different court from that in which the 
suit is brought, if they have not been delivered plirsuant 
to a judge's order. (d) 

In P^nsylvania, a defendant who pleads a set off is not 
bound to furnish a bill of particulars thereof, unless the 
same is demanded ; but the rule is otherwise if he intends 
to give it in evidence under the general issue. (e) If 
the plaintiff takes issue on a general plea of set off, it is 
not necessary for the defendant to give notice of the 
matter intended to be set off.(y) 



(6) WalUs V. Anderson, Moo. & Mai. 291. 
^ (c) Ford Y. Barnard, 6 Biog. 584. 
(<0 Lewis V. Hilton, 5 Dowl. P. C. 267. 
(e) Clay ▼. Karsper, 1 Browne, 254. 
(/) Commis'rs of Berks v. Ross, 8 Btnn. 589. 
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CHAP. VI. 

l>LfiADING5 VERDICT, AND JUDGMENT. 

tlntil recetitly it was the law in England that when 
thither the jplaintiff's or defeiidant's demand accrued by 
reason of a penalty ^ the debt intended to be set off must 
be pleaded in bar ; and the defendant was obliged to aver 
in his plea what was really due. But iii all other cases 
the defendant might either plead, or give notice of set off 
at his election. (a) By the New Rules of Hilary Term, 
4 Will. 4, however, it is required that a set off be now 
pleaded in all cases. (6) 

By the Revised Lav^s of 1813, which were in force in 
this state at the time the Revised Statutes were passed, a 
set off conjd not be pleaded. It could only be taken ad- 
vantage of by notice, with the general issue, (c) 



(a) 1 Tidd»8 Pr. 667.. 2 Bur. 1231. Bui. N. P. 179. 
(6) See Graham v. Partridge, 1 Mces. & Wels. 395. 
(c) 1 R. L. 315. Williams v. Crary, 5 Cowen, 36S. Alfop v. 
Gaines, 10 John. 399. S. C. 13 id. 24. 
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Under the Revised Statutes a defendant may either plead 
or give notice of his set off, at his option. (c2) 

But he cannot do both.(e) 
1st. Plea of Set Of. 

Where a set off is pleaded specially, the plea should not 
only contain all the requisites essential to the validity of 
other pleas in bar, but must describe the debt intended to 
be set off with the same degree of certainty as is required 
in a declaration for a like demand. (y*) 

Where a set off is pleaded of a debt equal to the plain-' 
tiff's demand^ the defendant may conclude his plea with a 
prayer of judgment, if the plaintiff should maintain his ac" 
tioii ^ which, is the common conclusion of pleas in bar; 
for a set off to an amount equal to the plaintiff's demand^ 
if duly established, will entitle the defendant to a judg- 
ment that the plaintiff take nothing by his action. (g) 

Where the defendant's set off is less than the plaintiff's 
debt or demand, and the defendant in his plea acknowledg- 



ed) 2R.S. 355, § 19. 

(e) Rule 85 Supreme Court. Graham's Pr. 2d ed. 246. 

(/) 1 Chit, on Plead. 562. It should set forth, with reasonable 
certainty the grounds of the plaintiff's liability. Irwin v. Potter, 3 
Watts, 271. It should have the substantial requisites of a declara* 
tion. 5 Monroe, 84. 

(g) 2 R. S. 355, § 21. See Cook ▼. Dixon, BuU. N. P. 17d. 
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es it to be so, the plea should conclude with a prayer 
that the defendant's demand may be deducted from that of 
the plaintiff's, and that the plaintiff have judgment for the 
residue only. (A) 

Where the defendant's set off exceeds in amount the plain- 
tiff's debt or demand, the plea should conclude with a 
prayer that judgment may be rendered in favor of the de- 
fendant for the balance. (t) But no judgment can be ren- 
dered against the plaintiff, on a plea of set off, when the 
contract which is the subject of the suit has been assigned 
before the suit was brought ; nor for any balance due from 
any other person than the plaintiff in the action. (A;) 

The statute requiring that the demand to be set off should 
have existed at the time of the commencement of the suit, 
and have then belonged to defendant,(/) the plea should 
state that the plaintiff was indebted to the defendant ^^ be- 
fore and at the time of the commencement of this suit, and 
still is indebted." And a plea in which it is stated that 
'' the plaintiff, before and at the time of the plea pleaded, 
was indebted," will be bad on general demurrer. (m) So 



(h) 2 R. S. 351, § 21. 

(t) See id. § 22. ^ 

(k) Id. ib. 

(I) See 2 R. S. 354, § 18, sub. 4, 

(wi) 1 Selw. N. P. 4(h Am. ed. 133. Evans v. Prosser, 3 T. R. 
186. Morrison v. Morelaml, 15 Serg. & Rawie, 61. Shepherd v. 
Turner, 3 McCord, 249. jictio non goes to the commencement of the 
suit, and not to the time of the plea pleaded. Selw. N. P. 133. In 
Eftgland the rule on this subject is this: If the debt intended to be 
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a plea of set off, which states that ^^ before and at the tiiaQ 
of the commencement of the action^ the plaintiff was ii^ 
debted to the defendant,^' &c, without inserting the words 
^' and still is indebted," is bad on demurrer, (n) For it is 
necessary that the debt to be set off should be due to the 
defendant at the time of the plea pleaded^ as well as that 
it should have been due at the commencement of the suit, 

A plea of set oS to the whole d^laration of several 
counts is not divisible ^ and the jury therefore cannot find 
thereon as to one count for the plaintiff, and as to the oth*- 
ers, for the defendant, (o) 

A plea of set off of money due upon a recognizance, and 
also for money due upon promises,, ple^ided to an action 
of debty as if to an action of assumpsit^ is a complete nuK 
Hty, and the plaintiff may sign judgment as for want of ^ 
plea.(p) 

A plea of set off so much resembles a declaration,, that 



set off accrued before action brought, the plea of set off should state 
that plaintiff was indebted to defendant at the commencement of 
the action. If the debt intended to be set off accrued aAer action 
brought, and before plea pleaded, then the plea of set off should be 
pleuded in the form of a plea puis darrein continuance, y.iz, that the 
plaintiff ought not further to have or maintain his action. Id. ib. 
note (99). 

(w) Dendy v. Powell, 3 Mee. & Wels. 442. 6 Dowl. P. C. 577, 
S. C. ^ 

(o) Moore v. Butlin, 2 Nev. & Perry, 436. 7 Adol. ft ElliS) 09^ 

Op> )f»enfoid V. fiawkins, 2 Maule & Sel. 6^b&« 
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two parts of it are considered as two counts in a declara- 
tion ; and if one part is good, a general demurrer to the 
whole will be bad. And in this the plea of set oflF differs 
from other pleas in bar 5 for, generally, if one part of a 
plea in bar is bad, the whole is considered so. (9) 

Thus, in Dowsland v. Thompson and others^{r) which 
was an action of assumpsit for the freight of goods, the de- 
fendant pleaded first, the general issue ; and secondly, by 
way of set off, damage done to the goods while on board 
the vessel, by the negligence of the plaintiff, and a demand 
for work and labor, money had and received, &c. To the 
second plea the plaintiff demurred, and assigned, for cause, 
that the damage done to the goods being unliquidated, 
could not be the subject of a set off. And it was contend- 
ed for the plaintiff that nothing could be set off but that for 
which an action of debt would lie ; and that as both parts 
of the second plea were to be considered as making only 
one plea, the general demurrer was good, though the cause 
assigned extended only to the first part of the plea, fiut the 
court held that the demurrer to the whole plea was wrong, 
for that the latter part was certainly good, and the different 
parts were to be considered as different counts in the same 
declaration. 

A judgment may be pleaded by way of set off, although 
a ^writ of error be depending thereon. (5) 



(9) Bab. Set Off, 83. 
(r) 2 W. Black. Rep. 910. 

(8) Reynolds v. Beerling:, 1 tidd's Pr. 716. 4 Doug. 181. 1 id. 
112. 
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In an action on a bond, the defendant must set forth in 
his plea what is really due on the bond, before he is enti-r 
tied to set off any cross demand under the statute ; and 
such avernxent being material is traversable, even though it 

be laid under a videlicet.{t) 

Where the defendant's demand is founded upon a bond 
or other contract having a penalty, the penalty cannot be 
set off; but only the sum equitably due by virtue of its 
condition.(w) The plea, therefore, should state what is 
due according to the condition. Where to an action of 
debt on bond the defendant pleaded a set off, and that 
1100/. was due, and no more, and the plaintiff replied gen- 
erally that a larger sum was due, to wit, the sum of 1750/., 
it was ruled that the plaintiff was bound to prove that 
more than 1100/. was due.(t>) 

But a bond debt of the plaintiff's, assigned to the de- 
fendant by another, to whom and for whose use it was ori- 
ginally given, cannot be pleaded, by way of set off. Thus, 
in Wake v. Tinkler j{w) which was an action of assumpsit 
on a promissory note, the defendant pleaded, by way of 
set off, a bond executed by the plaintiff to one William At- 
kinson, conditioned for the payment of a sum of money, 
which bond was assigned by the said William Atkinson to 



(t) Symmons v. Knox, 3 T. R. 65. Grimwood v. Barritt, 6 T. 
R. 460. 
(u) 2 R. S. 354. § 18, gub. 1. 
(p) Holt's N. P. 293. Tidd's Pr. 667. 
(ti?) 16 East, 36. 
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tile defendant, and was then unsatisfied. To this plea, 
there was a demurrer 5 and the court of king's bench held 
that they had nothing to do with any other than legal 
rights, and could not notice an equitable assignment ; and 
judgment was therefore given for the plaintiff. 

A plea of set off of a particular amount is not supported 
by proof of a set oflF of a less amount ; but the plea may 
be taken distributively, and found, as to the part not prov- 
ed, for the plaintiff, and as to the part proved, for the de- 
fendant. And if, upon the finding on a plea of nunquam 
indebitatus^ it appear on the record that the plaintiff is not 
entitled to recover a larger sum than is covered by the proof 
given under the defendant's pleas, the defendant is entitled 
to judgment on the whole record. (a:) A defendant plead- 
ing payment and a set off who is unable to prove the full 
amount mentioned in each of the pleas, but proves suffi- 
cient to form an aggregate equal to the plaintiff^s demand, 
will be entitled to have judgment on the whole record.(y) 

It would seem that two pleas of set off may be pleaded 
to two several counts of a declaration ; or if demurrable, 
it must be ton the ground of misjoinder. (z) 

To a declaration in assumpsit, the defendant pleaded a 
set off for the arrears of rent alleged to be due by the pkin- 



(x) Cousins y. Paddon, 2 Cromp., Mee. & Ros. 547. S. C. 4 
bowl. P. C. 488. 5 Tyr. 536. 1 Gale, 305. 
(y) 4 Dowl. P. C. 488, S. C. 
(ar) Gibson v. Bell, 2 Scott, 721. 1 Hodges, 136. 
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state) must be in the form of a plea of pajrment — setting 
out, in the conclusion , the matters of set off.(t) It is 
not necessary that such a plea should show that the 
amount claimed as a set off is equal to the plaintiff's 
demand. (Ac) 

In assumpsit, on a promissory note made payable to W., 
a plea of offset of an account due defendant by W. & D., 
partners, is bad on demurrer. (/) 

A plea of set off should disclose a state of facts such as 
would entitle the party pleading it to his action if he were 
plaintiff in the prosecution of a suit ; otherwise the plea 
will be bad on demurrer, (m) 

By the ^^ act concerning costs and fees in courts of law, 
and for other purposes," passed May 14th, 1840, it is en- 
acted that " in actions upon contract upon any written in- 
strument or record, if the plaintiff shall describe the writ- 
ten instrument or record in the declaration, or annex a 
copy thereof to the declaration, unless the defendant verify 
bis plea by affidavit, or annex thereto an affidavit of merits, 
in such form and manner as the supreme court shall pre*> 
scribe, such plea may be disregarded by the plaintiff, and 



(0 Young V. Harry, 4 Blackf. 167. Coe v. Givan, 1 id. 368. 

its) Hurd V. Earl, 4 Blackf. 184. 

(I) Von Fheel v. Connally, 9 Porter, 452. 

(in) Crawford v. £x'rs of SuEnonion, 7 Porter, 110. 
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he may proceed to judgment, in the same manner as if no 
plea had been served."(n) 

In order to carry out the principle of this section, the 
supreme court have adopted rule 1st, of May 28th, 1840, 
which is as follows : " In actions upon any written instru* 
ment or record which shall be described in, or a copy of 
which shall be served with tbe declaration, the plaintiff 
may disregard any plea in bar concluding to the country, 
unless the same shall be accompanied by an affidavit that 

the defendant has fully and fairly stated the case to 

of ^^ his counsel, and that he has a good and substan- 
tial defence on the merits, to the whole or some part of the 
plaintiff's demand on the bill of exchange, promissory 
note, or other written instrument, or the judgment, recogni- 
zance, or other record on which the action is brought, as 
he is advised by his said counsel and verily believes to be 
true. The plaintiff may also disregard any plea in bar, 
concluding with a verification, unless the same shall be 
accompanied by an affidavit that the defendant verily 
believes the plea to be true in substence and matter of 
fact* 

When a sufficient i^eason is shown why the affidavit/ is 
not made by the defendant, the same may be made by his 
counsel, attorney, or agent, stating particularly his means 
of knowledge in relation to the defence or plea." 



(n) Laws of 1840« p. 333, § 17. 



The aboye s^^jcti.o^ of the st^ta^ aijid rule o<f co^irtj of 
Course apply to pleas of set off, a^^d t% P^i^ '^^Q^f ^^ ^ 
intended to give a set off in evidence, upon notice, under 
the general issue. It is therefore neces^^y in such cases, 
if %^ suit is l^rojagj^t in the supjeflgf co^rt upon a ^?itt^j^ 
instrument o^ irepord, ^i;^d in the manner ^pjeptlop^d in th^ 
sjt;|tute, that the d^efend^t ^ouH ^Q@% ^ a$d^vit pf 
Sjierits to the pljea of the g^ners^l is^vi^^ if that alqne i|^ 
j>l^aded ; and in cas^ 1^ P^^s h^ set, off sp,ep]^lly, hi(t 
fecial plea should be i^:(;o^pax^ied by op, ^davit^ of it«^ 
tr uth. 

2d. Jfotice of set off: 

Where the defendant chooses to give notice of his sdi 
off^ instead of pleading it, such notice may be given to-" 
gether with the plea of the general issue, i^ those actions 
in which such issue may be pleaded, or with the plea of' 
nil debet to an action of debt on judgment, or in the action 
of covenant, with a plea denying the execution of the in-- 
strument on i^hich th^ plaintiff has declared, (o) 

By the revised laws of 1813, which were in force at th^ 
time the revised statutes were adopted, the noti€e of set off 
was required to be given with a plea of the generai usuei 
i^oubts having arisen under this section o£ the statui^e^ 
whether non est. factum in covenant, and nil dicit in debt 
on judgment, were pleas of the general issue, the above 

■ I - iiri 

(o) 2 R. S. 65$, § 20. 
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section was mtrpd^eed into the revised statutes to place 
the matter beyond all question. (p) 



As there is nothing in the statute restricting the defend* 
ant's right to take advantage of his set off by giving notice 
thereof, to cases where the general issue alcne is pleaded, 
it seems cleaur that such notice may be given where several 
pleas are pleaded ',{q) although it is said to be the more 
usual course, in England, where there is another special 
plea on the record, to plead the set oflF.(r) The revised 
statutes allow the defendant in any action to plead as many 
several matters as he shall think necessary for his defence ; 
subject to the power of the court to compel him to elect 
by which plea he will abide, in cases where he pleads in- 
consistent pleas.(«) But a construction of the section rela^ 
tive to notices of oSset which should prevent a defendant 
from giving such notice where he pleads other pleas than 
the general issue, would operate as a restriction upon this 
fight to plead double ; and cannot therefore, as it seems to 
us, be correct. Had it been the intention of the legislature 
thus to narrow down the rights of defendants, it would 
probably have prohibited them, in express terms, from 
pleading double where they chose to give notice of set off; 
or from giving notice of Set off in connection with any 
other plea than the general issue. 



(p) See Rev. l^otes ; 8 John, te; 1 Stark. N. P. Rep. 311. Bab. 
on Set Off, i6. 

(q) Bab. on Set Off, 78. Coulson V. Jones, 6 Esp. Ni. Pri. Rep. 
Hfk Bat see Wi^bbecv. Vann, Ky. <i Moo. 413 ; 8. C.3 Car«fcP. «}0. 

(r) Bia>. urn S«^ Off. 7t« 

(f ) 2 R. S. 852, § 9. 
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Under the English statutes of set oflF, previous to the 
adoption of the New Rules, a defendant was allowed to* 
give notice of his set off, although several pleas were plead- 
ed.(^) Thus, where in an action of assumpsit for goods 
sold and delivered, the defendant pleaded non assumpsit 
as to all the money claimed by the declaration, except as 
to 6/. 19^., and as to that a tender, and gave notice of set 
oflF; at the trial it was objected that the defendant could 
only give notice of set off when there was the single plea 
On the record of the general issue, and that there being a 
special plea of tender, evidence of set off was inadmissi" 
ble 'y for that if the defendant had intended to avail himself 
of it, he should have pleaded it as a distinct plea. Lord 
Ellenborough, after referring to the words of the statute^ 
said he was of opinion that the evidence was admissible ; 
and that in every case of a general issue pleaded, and no- 
tice given of it, a set off could be given in evidence. There 
were no restrictive words in the statute confining it to a 
single plea of the general issue ; that though the common 
mode of pleading was to plead a set off, when there was 
another special plea on the record, it rather proved that it 
was done as a matter of convenience, to save the trouble of 
delivering and proving a notice of set off, which a plea 
saved ; and where a rule to plead several matters was ne- 
cessary, convenience pointed it out as a matter desirable^ 
to add the plea of set off instead of giving a notice, as 
both might be included in the same rule ; there appeared. 



(I) Bab. on Set Off, 78. 2 Chit. PL 474, note (h), 8d ed. Bat 
tee Webber v. Venn, 2 Carr. & Payne, 810 ; Ry. Ml Moo. 418. 
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therefore^ to him, no legal objection whateyer to the ad- 
mission, and that the statute appeared to warrant it. It 
was therefore admitted. (u) Under the New Rules, how- 
ever, in England, as we haye before stated, a set off must 
now be pleaded in all cases, (v) 

The notice of set off, as we have already stated, should 
regularly be given with, and at the time of pleading, the 
general issue. Though if it be not then given, the court, 
on motion, will give the defendant leave to withdraw the 
general issue, and plead it again with a notice of set off.(to) 
And such notice may be given with the general issue, af- 
ter the defendant has been ruled to abide by his plea.(a:) 

In point of form, a notice of set off should be almost as 
certain as a declaration. Therefore where, in an action of 
indebitatus assumpsit^ the notice of set off was in these 
words : " Take notice that you are indebted to me for the 
use and occupation of a house, for a long time held and 
enjoyed and now lately elapsed,'^ it was deemed insuffi- 
cient. Lord Hardwick, C. J., said, " The legislature in- 
tended these notices of set off to be in the nature of cross 
actions, and they should be expTessed with such certainty 
as to enable the plaintiff to make a proper defence to 
them.^' Had this been a declaration for the use and oc« 



(u) Coulson v. Jones, 6 £sp. Ni« Pri. Rep. 50. 
(o) Graham v. Partridge, 1 Mce. & Weh. 395. 
(w) 2 Stra. 1267. Tidd'f Pr. 668. 
(x) 1 Term Uep. 698, 4> in notei. 
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cupation of a house, it would certainly hare been iU^ for it 
must have shown the commencement and determination of 
the occupation. And it afterwards appearing that the 
debt intended to hare been set off was rent reserved on a 
lease by indenture, which was not mentioned in the notice^, 
the chief justice said it was bad on that account also ; for 
if this had been shown, the plaintiff might probably have 
proved an eviction, or some other matter to avoid the de^ 
mand^(^) Reasonable certainty in a notice has been hel^ 
sufficient, in Pennsylvania. (2) 

Where the notice of set off is for money paid to the uste 
of the plaintiff generally, and it appears to have been paid 
in taking up promissory notes of the plaintiff, such general 
notice is sufficient, without setting out the special matter 
in the notice of set off. (a) But where there are any very 
special circumstances attending the defendant's demand^ 
the notice should be special, that the plaintiff may not be 
taken by surprise. Thus in an action for goods sold and 
delivered, the defendant pleaded the general issue, with 
notice of set off. The set off was in the common form, 
^^ that the plaintiff was indebted to him in a larger sum 
than that claimed by the plaintiff, to wit, in 100/, 
for money [bad and received, 100/. for goods sold 
and delivered, &c.'' going through the common counts. 



(y) Fowler v. Jones, Bull. N. P. 179. 1 Sel. N. P. 4lh ed. 146. 
See 2 Es^y. Rep. d60, 569. 

(x) Gogel v. Jacoby, 5 Scrg. & Rawle, 117- Itcwfe v. ColberU 
•on, 11 id. 48. 

(a) Ord v. Ruipini, 2 Esp. N. P. Rep. ^9, 
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Cbunts. That part (if the defendant's case upon which he 
meant to rely in support of his set off, his counsel proposed 
to make out in the following manner : The defendant had, 
for a considerable time before, dealt with the plaintiff and 
had paid him several bills for articles furnished by the 
plaintiff in the course of his trade, to the defendant. These 
bills the defendant now pretended to have becin over- 
charged, and liable to Very considerable deduction ; and 
these over-payments he proposed to prove, and to set off 
against the demand claimed by the plaintiff in the present 
action. This was opposed -by the plaintiff's counsel, on 
the ground that the accounts upon which these payments 
had been made having been settled, could not now be open- 
ed ; but that if they could, it should have been made the 
object of a special set off, and could not be claimed under 
the general notice. Eyre, Ch. J., said he was of opinion 
that it could not be given in evidence, imder the common 
notice of set off. It was takmg the plaintiff by surprise ; 
and if the defendant meant to have availed himself of it, 
it should have been the object of particular noticew The 
evidence was therefore rejected. (6) 

So to an action on a contract containing mutual covfe* 
nants, the defendant, in order to take advantage of any 
breaches on the part of the plaintiff, by way of set off, must 
fepecify the breaches particularly in his notice. (c) 



(&) Hampton v. Jarratt, 2 Esp. Rep. 560. 
(c) Maverick ▼. Gibbs, 8 McCord, dl5. 

23 
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On a plea of non assumpsit and notice of set off, in an 
action for goods sold and delivered, a witness was called 
to prove a conversation with the plaintiff, in which the lat- 
ter proposed to refer the matters in dispute between him 
and the defendant to the arbitration of the witness ; but 
this being refused, the plaintiff admitted that he had re- 
ceived on account of the defendant 8000/., which sum 
was more than sufficient to cover the demand in the action : 
held that this conversation was admissible in evidence un- 
der the notice of set off, and ought not to have been reject- 
ed as an offer of compromise, although the plaintiff eit^ 
pressly requested the witness to state the conversation to 
the defendant, to induce him to a compromisew(d) 

In an action on a promissory note, by the indorsee 
against the maker, the defendant pleaded non assumpsit^ 
and payment as to all except 40 cents ; and payment of 
the 40 cents to the payee of the note before it was endorsed ; 
and gave notice of a set off of large sums of money paid 
to the payee, and other sums due to him from the payee 
for goods sold and delivered; held that the defendant 
could not set off more than the sum pleaded.(e) 

Where the defendant offers to set off a demand against 
the plaintiff which accrued more than six years before the 
commencement of the suit, it is not necessary that the de- 
fendant, in his notice annexed to his plea, should state a 



(d) Thompson v. Austen, 2 Dow. & Ry. 358. 
(«) Prior v. Jacocks, 1 John. Ca. 169. 
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promise to pay within six years.(/) Nor is it an objection 
that the demand offered to be set off was not originally 
due to the defendanty but had been assigned to him.(^) 

The notice of set off is usually written under the plea, 
and delivered therewith to the plaintiff's attorney ; and a 
copy of the notice should be kept by the defendant's at- 
lomej' $ it being necessary to prove the delivery of it at 
the trial of the cause.(A) 

The defendant will be so far bound by his notice of set 
off, that pii th^ tri^l lie cannot give evidence in contradic*- 
tion of it.{i) 

A notice of set off need not expressly claim a balance 
in the defendant's favor, in order to warrant his recovering 
one. It is sufficient for this purpose that it set forth hip 
4emand in the usual form. (Ac) 

3d. Replication. 

The plaintiff may, by his replication, either take issue 
on the amount of the debt alleged to be due to himself, or 
he may deny the defendant's set off j and if the plaintiff 



(/) Martin v. Williams, 17 John. 330. 
lis) Id. ib, 

i^h) 1 Tidd's Pr. (?68, 9thLond. ed. 

(0 Gogel v. Jacoby, 5 Serg^. k Rawle, 117. Lewis v. Culbert- 
«on, 11 id. 48. 
(k) The People v. The Judges of Ononda{;a« 4 Cowen, 21. 
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reply that more was due him than the sum set forth in the 
defendant's plea, and fail in the proof 6t that allegation, he 
will be nonsuited. 

Thus in an action of debt brought upon two bonds given 
by the defendant to the plaintiff, one for 800/. and the other 
for 30/. the defendant pleaded non est factum and a set 
off; in his plea of set off he admitted 1100/. to be due to 
the plaintiff, and no more ; of which sutn of 1100/. he tin- 
dertook to diseharge himself by his set off. The plaintiff 
replied generally that more than 1100/. was due, to wit, 
the sum of 1750/. ; and at the trial it was contended that 
it was incumbent on the plaintiff to prove that more than 
1100/. was due from the defendant. Gibbs, Ch. J. said, 
*^ If the defendant plead a set off to debt on bond, he is 
bound to state the precise sum due upon the bond, before 
he can set off any cross demand. He has admitted that 
1100/. the amount of the two bonds, is due, and he under- 
takes to discharge himself of that by his set off. The issue 
which the plaintiff has taken is that more than 1100/. was 
due, to wit, the sum of 1750/. ; but that is pleaded under 
a scilicet. I am of opinion, therefore, that the plaintiff 
must prpve that more than 1100/. was due." The defend- 
ant's counsel proved a set off to the amount of 1100/* and 
the plaintiff was nonsuited. (/) 

If the plaintiff reply nunquam indebitatus to ia plea of 



(I) Bell V. Sfaavr> BM'a N. P. C. 298. 
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4et off, and the defendant proves the plea, the plaintiff will 
not be at li]>erty, under his replication, to show that the 
sum proved, or even any part, has been paid.(m) 

m 

To a plea of set off the plaintiff may reply the statute of 
limitations. (n) But where the demands of both the plain- 
tiff and defendant accrued more than six years before the 
time of pleading, and the plaintiff has issued process to 
prevent the statute of limitations from affecting his de- 
mand, it will also prevent the statute from affecting the 
defendant's demand, although he has issued no process, (o) 

A replication of the statute of limitations to such a plea, 
does not admit the amount stated in the plea. That must 
be proved by the defendant. (p) 

A^ replication to a plea of set off, stating that the defend- 
ant had brought an action against the plaintiff for the same 
sum, in which the plaintiff had paid the amount of the de- 
mand into court, was held bad, on general demurrer, (jf) 

If a plaintiff wishes to avoid a note produced by the de- 



(m) Brown v. Danbcny, 4 Dowl. P. C. 585. 

(n) KemiDglon v. Stevens, 2 S(ra. 1271. Bull. N. P. 180. Alsop 
V. Nichols, 9 Conn. Rep. 357. Martin's North Car. Rep. 60. 

(o) Ord V. Ruspini, 2 Esp. Ni. Pri. Rep. 569. Catling v. Skould- 
ing, 6 T. R. 189. 

(p) Gray v. Lawridge, 2 Bibb^ 285. 

(g) Evans v. Prosper, 3 T. R. 186. 
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fendant as a set off^^ being given for a gaming considera'> 
tion, he must reply such objection specially.(r) 

Where a defendant produces an assigned note of the 
plaintiff as a set off, the plaintiff may show a total or par- 
tial failure of the consideration for which the note was 
given, either by a replication to the plea of set off, or in 
answer to the general issue and notice of set off.(«) 

A., assignee of B., sued C. on a promissory note given 
by the defendant to B., for $197,79. Plea of payment to 
B., with notice of set off. The plea showed that at the^ 
date of the note, B. owed C. more than the amount of the 
note. Replication that B. was indebted to A. in the sum 
of $500, and had a quantity of furs worth $800, a part of 
which, to the value of $300, he was about to sell to A. in 
part payment of the debt due to him ; that B. and C. then 
agreed, with A.'s consent, that C. should buy the whole of 
the furs and give, in part payment, his note to B. for $300, 
to be transferred by B. to A., without its being subject to 
the demands of C. against B., and that C. would pay the 
note to A. ; that the note in question was made and assign* 
ed in pursuance of that agreement : held, on general de- 
murrer, that the replication was good.(f) 

In North Carolina, a plea of set off is considered in the 



(r) Baldwin v. Brogden, 2 Stewart's Rep. 9. 
(s) Hudson V. Tindall, 1 Stew. & Porter, 237. 
(t) Hanna y. Ewing, 3 Blackf. 34. 
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nature of a cross action, and the plaintiff may reply several 
matters thereto. (w) 

Where, in a suit by an indorsee of a promissory note, 
the defendants pleaded a set off, averring that the note was 
the property of the payee, that the plaintiff was a mere 
nominal party, and that the note was transferred to him for 
the purpose of depriving the defendants of their set off ; 
and the plaintiff replied simply that the note was his prop- 
erty and not the property of the payee, without traversing 
the corrupt transfer of the note ; it was. held that by the 
pleadings the plaintiff was to be considered as having ad- 
mitted the corrupt transfer of the note and the existence of 
the set off.(i;) 

TTo a plea of set off of a sum due imder a recognizance, 
-and also of another sum upon a simple contract, it seems 
that a replication protesting that the plaintiff did not ac- 
knowledge, &c. and then protesting that he was not in- 
debted in manner and form as the defendant had, in plead- 
ing alleged, and concluding to the country, is bad ; inas* 
much as it refers matters of record to the cognizance of a 
jury. But as it was a sham plea, the plaintiff had leave to 
amend without payment of costs.(io) 



(u) Worth V. Fentress, I Dev. 419. 1 Mur. 154. 
(») Savage v. Davis, 7 Wend. 223. 
(to) Solomons v. Lyon, 1 East, 369. 
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4th. Verdict and Judgment. 

Where the defendant has a set oflF against the plaintiflF, 
and does not appear at the trial, the plaintiflF may either 
take a verdict for the whole sum he proves due, subject to 
be reduced to the sum due on the balance of accounts, if 
the defendants will afterwards enter into a rule to bring 
no action for the set off, or he may take a verdict for the 
smaller sum, with a special endorsement on the postca, as 
JSL foundation for the court to stay proceedings, if another 
action should be brought for the amount of the set off. (a:) 

Where an action is brought upon a specialty, the condi- 
tion of which is for the payment of an annuity or growing 
sum, and the defendant pleads a set off, the judgment must 
be entered for what is due, and the penalty will remain as 
a security against future breaches. (y) 

Where in an action on a promissory note for 30/. the 
plaintiflF took a verdict for the whole, and the defendant 
had at the same sittings an action against the plaintiflT for 
11/., to which there was a notice to set oflf the note of 
hand ; the court held that ^ notwithstanding the Verdict, the 
note of hand might be set off; for if at the time of the ac- 
tion brought, there were mutual demands, they, by the 
statute, might be set off ; and that a remittitur ought to be 



(x) Laing v. Chatham, 1 Chit. 178, n. 1 Camp. 252. 
iy) Collins v. Collins, 2 Burr. 820. 



entered on the first recoril, as to so much, by which means 
justice would be done. (2;) 

If the defendant's set off reduces the plaintiff's demand 
imder 40^., the defendant will not thereby be entitled to 
^enter a suggestion on the roll, in order to obtain costs, if 
it appears that a sum exceeding 4:08. was due to the plain- 
tiff at the time the action was brought, and before the d&* 
jfendant's demand was set against it. (a) 

Where, under a plea of set off to the whole declaration, 
jkhe d^fi^odant proves a debt less than the amount of the 
plaintiff's claim, he is not entitled to have' a verdict enter- 
ed for him on the issue, for the amount he has proved ; but 
^here the plaintiff's claim has been partly answered by 
other pleas, and the defendant proves a set off exceeding 
jthe part unanswered, he is entitled to have a verdict enter- 
ed for him on the plea of set off.(6) 

The following are the provisions of the revised statutes 
of this state respecting the judgment upon a plea or notice 
of set off : 

" If the amount of the set off duly established be equal 
to the plaintiff's debt or demand, judgment shall be enter- 



ed) Baskerville v. Brown, 2 Burr. 1229. Bull. N. P. 180. 
(a) Pillg V. Carpenter, Stra. 1191. Gross v. Fisher, 3 Wils. 48. 
(h) tuck v. Tuck, 5 Mee. & Wels. 109. 7 Dowl. P. C. 878. 
See Kilner v. Bailey, 5 Mee. & Wele. 882. 
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ed, that the plainti£f take nothing by his action ; if it be 
less than the plaintiflF's debt or demand, the plaintiflF shall 
have judgment for the residue only. 

If there be found a balance due from the plaintiff in the 
action, to the defendant, judgment shall be rendered for 
the defendant for the amount thereof; but no such judg- 
ment shall be rendered against the plaintiff, when the con- 
tract which is the subject of the suit shall have been as- 
signed, before the commencement of such suit, nor for any 
balance due from any other person than the plaintiff in the 
action. 

Wherever a set off is established in a suit brought by 
executors or administrators, the judgment shall be against 
them in their representative character, and shall be evi- 
dence of a debt established, to be paid in the course of ad- 
ministration ; but execution shall not issue thereon until 
directed by the surrogate who granted letters testamentary 
or of administration. "(c) 

In suits on bills of exchange and promissory notes, the 
plaintiff is authorized, by statute, instead of bringing sepa- 
rate suits against the drawers, makers, endorsers, and ac- 
ceptors, to include all or any of such parties to the bill or 
note in one action, and to proceed to judgment and execu- 
tion in the same manner as though all the defendants were 
joint contractors, ((i) And in any such action, any person 



(c) 3 R. S. 355. §§ 21, 22, 24. 
(J) Id. 274, 2d ed. § 6. 
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or persons sued may set off his or their demands against 
the plaintifif, in the same manner as if such defendants had 
been sued in the usual manner. (e) " If upon the trial of 
any such action the whole amount of the demands set off 
by any or all of the defendants and allowed by the jury or 
referees, shall be equal to, or shall exceed, the amount of 
the plaintiff's demand as proved on the trial, the jury or 
referees shall find a verdict or make a report in favor of 
the defendants generally : but if the jury or referees shall 
allow any demand as a set off, and shall still find or report 
a balance in favor of the plaintiff, they shall state in their 
verdict, or certify in their report, the amount which they 
allow to each defendant as a set off against the plaintiff's 
demand."(/) 



Ce) 2 R. S. 2d ed. 275, § 9. 
(/) Id. ib. § 10. 
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Courts of law and equity follow the same general doc- 
trines on the subject of set off.(a) This is the rule inde- 
pendent of any statute. It is, however, expressly provided 
\}y the revised statutes, that in suits in chancery for the pay- 
ment or recovery of money, set offs shall be allowed in the 
same manner^ and with the like effect^ as in actions at 
law.(6) 

jSut the court of chancery, even before any statute of set 
off, was in possession of the doctrine of set off, and acted 
upon it as grounded upon principles of natural equity, (c) 
It seems, however, that antecedently to the statutes of set 
off, courts of equity did not exercise any jurisdiction on the 
Bubject, unless some ^equity intervened, independently of 



(a) Dtmoan v. Lyon» d John. Ch. R. 858. Jaekson v. Robinson, 
8 M«ion, 186. Elder v. L«tt«rell, 21 Blaekf. 349. Van Burcn v» 
Van Gaasbeck, 4 Cowen, 496. 7 Porter, 549. Bx parte Flint, 1 
6wans. 90. McDonald v. Neilson, 2 Cowetf , 174^ pev Woodworth, J^ 

(6) 2 R. S. 174, § 40. 

4« m parte Slaphaii^ 11 Vibi. 99. 
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the fact of mutual, unconnected debts, (d) As to connect- . 
ed accounts of debt and credit, it is certain that both at 
law and in equity, and without any reference to the stat- 
utes, or the tribunal in which the cause was depending, 
the same general principle prevailed, that the balance of 
the accounts only, was recoverable ; which was therefore a 
virtual adjustment and set off between the parties. (c) Pre- 
vious to the statutes, courts of equity acted upon the prin- 
ciples of set off in cases where the law could not give a 
remedy in a separate suit, in consequence of the insolven- 
cy of one of the parties. Thus, in Hawkins v. Free- 
manj{f) which was decided j&ve years before the English 
statute of set off was passed, the court of chancery inter- 
fered to enforce this natural equity, as between the admin- 
istrator of an insolvent estate and the complainant, be- 
tween which complainant and the intestate there were mu- 
tual demands. The same principle was recognized by Lord 
Chief Justice Hale many years before, (g) And at this 
day, if the court finds a case of natural equity, not within 
the statute, it will permit an equitable set off, if from the 
nature of the claim, or from the situation of the parties, it 
is impossible to obtain justice by a cross action. (A) 

Where there are mutual demands between the parties 



• (d) Green v. Farmer, 4 Burr. 2214, 2220. 5 Mason, 208. £x 
parte Hanson, 12 Yes. 346. 19 id. 465. 2 Story's Equity, 659. 

(e) See 2 Story's £q. 659. 

(/) 2 Eq. Ca. Abr. 10. 

(g) See Chapman v. Derby, 2 Vem. R. 117. 

(A) Lindsay v« Jackson^ 2 Paige, 581. See Piggott T. Williafflf, 
Mad. & Geld. Rep. 95. 



M^H 



SET OFF IN EQUITY. 19} 

which cannot be set o£f under the statute, but which a court 
of equity may compensate or apply in satisfaction of each 
other without interfering with the equitable rights of any 
person, the fact that one of the parties is insolvent has fre- 
quently been held a sufficient ground for the exercise of 
the equitable jurisdiction of the court of chancery. (i) 
Thus, in Pond v. Smifhj{k) the supreme court of Connec- 
ticut held that the insolvency of one of the parties was a 
sufficient ground for the interference of a court of chancery 
to offset mere legal demands against each other, although 
they were so situated as to be incapable of being set oflF at 
law ; and that the complainant ought not to be left to pur-- 
sue his legal remedy against the defendants, when from 
their insolvency no satisfaction of his demand could be 
thus obtained. (/) In another case, in the same court, it was 
decided to be a clear principle of equity, that where there 
are mutual liquidated debts not assigned, and one party is a 
bankrupt, there shall be a set off; but where a honajide 
assignment has been made, antecedent to the bankruptcy, .a 
set oflF cannot be decreed ; and it makes no difference 
whether the debts were considerations for each other, 
growing out of the same transactions, or whether they orir 
ginated from different contracts, (m) 



(t) Lord Lanesborough v. Jones, 1 P. Wms. 325. 2 Paige, 582. 

(fe) 4 Conn. R. 802. 

Id See also Collins v. Farquar, 4 Litt. 153. Robbins v. Holley, 
1 Monroe, 194. 3 id. 87. Tribble v. Taul, 7 id. 455. 4 Bibb, 356. 
Litt. Sel. Ca. 325, 488. 7 J. J. Marsh. 147. 

(ill) Shepard v. Tomlinson, 2 Swia's Dig. 149. 1 Monroe, 134. 
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And 10 a case vhere the detedbnt is msolreBtj a set off 
will be allowed on the application of the complainaat, al« 
though his debt is not yet doe. But the rule is otherwise 
if ih» debt of tibe defendant to &e complainuit is payable 
at a future day..(ii) 

In Green 7. Darling^^o) Judge Story exemined and re- 
Tiewed pretty thoroughly the doctrine of set off, whether 
arising from the statute, or as it is understood and acted 
upon by courts of equity, independent of any statute. He 
shows that courts of equity, following the doctrine of com- 
pensation of the civil law, to a certain extent, will set off 
distinct d$bts yrhere there has been a mutual credit ; while 
the mere existence of distinct debts is not sufficient to give 
the right, unless there is some miitiial credit in relation to 
such debts, arising from tlie course of dealing between the 
parties. Hence, he observes, the right of set off does not 
attach to the debt itself, nor depend upon the miituality of 
the debts in their origin as an inherent quality belonging 
to such debts, but upon the situation and rights of the par- 
ties between whom it is sought to be enforced. It is a 
privilege or right attaching to the remedy only ; and 
which, by the laws of some of the states, may be allowed, 
while in others it is denied. But it touches not any obli- 
gation of contract or vested right. The right of set off is 
not an equity which the original debtor may, at all events, 
assert against the assignor or assignee of the debt whether 



Cn) Lindsay v. Jackson, 2 Paige, 581. 
(p) 5 Mason, 202. 



ke Ikfls or has not notice of ii» existenodi The court «€ 
chancery has, as yet, laid down no such general rule ad 
that an equity exists to have debts set off against each oth- 
er, whi^ aittucheft to the debts tbemseWes, and travels 
<with them into whosever hands they m^y come ; though 
It is doubtless true that where there are inMtnal subsisting 
debts, suiid either an express or i^iplied agreeiQ^nt of stop^ 
page pro tanfo^ or mutup^ credit, a cp^rt of equity will en* 
$orGe it agwist the party bwself, and against his assigns 
with notice. (jb») 

Ai)d there n^^^y b<8 equitifes springing from o^er souri^^s 
which would authorize a court of chancery to set off <mjus 
demand against another, independently of any statutory 
regulations. As, for instate, the in^olv;ency of one of the 
pa^ties*^a class of cages already mentioned. 

It has been decided by the Vice Chancellor of Uie fi^^ 
circuit,(9) that there is no such thing as an inherent quali- 
ty or right qf set off in the creation of a debt or demands 
It can only arise or attach where there is a mutuality of 
debts of such a certain and ascertained character as. to be 
capable of set off, or of being applied in satisfaction of 
each other. Although chancery has sometimes exercised 
the power of decreeing a set off independent of the statute, 
it has only done so where there was either an express or 



•A* 



(p) See Wolcott t. SuUivap, 1 Edw. Ch. Rep. 40^. 
(9) See B^i^U v. CoQnett et al. 2 £dw. 73. See aluoji Ma^n» 
201. 
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implied agreement of stoppage pro tanioj or matual 
credit. 



The power of a court of chancery to offset one jiidg^ 
ment or decree against another, on motion^ is the same as 
that of the common law courts. But on a bill filed for an 
offset, the jurisdiction of the court of chancery is more ex- 
tensine than that of the common law courts, (r) A court of 
law allows a set off of judgments ex gratia ; but in equity 
it is matter of right. (*) This power does not depend upon 
the statutes of set off, but upon the general jurisdiction of 
the court over its suitors. And it is an equitable juris^c- 
tion.(*) 

A court of chancery will entertain a suit for an equitable 
set off of one judgment against another, although the com- 
plainant has another remedy, by a summary application to 
the court of law in which the judgment against him was 
recovered. But as the complainant, in ordinary cases^ has 
a more cheap and expeditious remedy by an application to 
the equity powers of the court of law, such suits will be 
discouraged in courts of equity by refusing costs to the 
complainant, except in special cases. (ir) 

In Kentucky it has been held that applications to set off 
one judgment against another are addressed to the equita- 



(r) Dunkin v. Vandenburgh, 1 Paige, 622. 

(9) Simson tr. Hart, 14 John. 63, 75. 

(0 Simson y. Hart, 1 John. Ch. Rep. 91. 14 John. 6d. 

(u) Gridlej v. Gamson, 4 Paige, 647. 
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ble discretion of the court, (v) So payment and set off 
against a judgment at law are subjects of equitable jurisdic- 
tion, and where the defence was not made at law, equity 
will reliere. But if the demands are totally unconnected 
with the judgment, equity will not decree a balance to the 
complainant, but will stop with enjoining the judgment. (19) 
If the judgment enjoined and the claim sought to be set off 
against it grow out of the same transaction, however, a 
court -of equity has jurisdiction to set off so much of the 
judgment as will satisfy the claim.(2;) And it is sufficient 
to authorize a party against whom a judgment at law has 
been obtained, to come into a court of equity to set off 
demands not connected with the transaction on which the 
judgment was obtained, that there is no fond out of which 
he could recover his claim at law.(y) 

Where a plaintiff and defendant have mutual judgments 
in different courts, and the defendant is insolvent, a set off 
will be allowed in equity, on the application of th^ plain- 
tiff.(z) 

A party cannot set off a judgment however, in any case, 
unless he is the beneficial as well as the nominal owner of 
it (a) 



(«) Davidson v. Greoghagan, 3 Bibb, 223. S. P. decided in South 
Carolina. See Tolbert v. Harrison, 1 Bailey, 599. 

(to) Hughes V. McConn, id. 254. 

(x) ]>wis T. Forbes, 4 J. J. Marsh. 190. 

(j^) Pryorv. Richards, 4 Bibb, 356. 

(zy Iredell v. lAngston, Dev. £q. Rep. 392. Holding v. Holdings 
1 Mar. 1 . 

(a) Aikin v. Satteilee, 1 Paige, 289. 
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A judgment at law ia favor oi tbe 49f<aiidaftt in e^uhjr 
against the cpmplamaat, may be set off oa motion^ agai&al 
a decree in equity in favor of the complainant against such 
defendant for the payment of money due upon a mortgage* 
]Put a court of equity i^ill not permit a defendant to offset 
against the complainant, in a suit in that court^^ a demand 
against him as a mere surety for the debt of a third person^ 
for whiclii the defendant has security upon a fwad belonging 

to the principal debtor, sufficient to satisfy the debt. (6) 

> 

On a bin to foreclose a mortgage, a set off may be aIIow«- 
^4} in this state, under the provisions of the revised stat«- 
utes.(c) But no set off can be allo-wed in such a suit 
^hich would not be admissible in analogous cases at law.. 
Therefore the debt which is sought to be set off must be 
one which was due and payable to the defendant at the 
commencement of the suit.((l) 

It may be laid down as a general rule, that joint debts 
cannot be set off in equity, any more than at law, against 
separate debts, unless there be some other equitable cir^ 
cumstances.(e) But special circumstances may occur ere- 



» (5) Holden v. Gilbert, 7 Paige, 208. 

(c) Id. 208, 211. Chapman V. Robertson, 6 id. 627. RoMrek v. 
Bank of Niagara, Hopk. 579. 

(d) 7 Paige, 208. 

(e) Jackson v. Robinson, 3 Mason, 138. Greene v. Darling, 5 id. 
209. Ex parte Twogood, 11 Yes. 517. 3 Meriv. ^8, 6ia 2 Leigb, 
493« To authiMize a set off at law or in ehanceiy, (he debts must be 
mutual, and due to and. from the same persons in the same capacity. 
Palmer y. Gcreen> 6 Con. Rep. 14* 
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ating an equity wbieh wiil justify suoh a det oS.{f) Thua^ 
for ^amph^ if a joint creditor fraudulently conducts him* 
self in relation to the separate property of one of the debt- 
ors) and misapplies it, so that the latter is drawn in to act 
differently from what he would, if he knew the facts, that 
will constitute a sufficient equity for a set off of the sepa- 
rate debt, created by such misapplication, against the joint 
debt in a case of bankruptcy. (y) So if one of the joint 
debtors is only a surety for the other, he may, in equity, set 
oflF the separate debt due to his principal from the cred- 
itcNT ; for, in such a case, the joint debt is nothing more 
than a security for the separate debt of the principal ; and 
upon equitable considerations, a creditor who has a joint 
security for a separate debt, cannot resort to that security 
without allowing what he has received on the separate ac- 
count, for which the other was a security. (A) So, if, after 
a partnership is dissolved, and the partnership debts are 
paid, a surplus remains, a person who is indebted to the 
partnership, and is also a separate creditor of either of the 
partners, against whom a commission of bankrupt has 
issued, may set off the joint debt against the surplus to 
which the bankrupt is entitled, {i) And it seems that where 
two commissions of bankruptcy are issued against the same 
person, the one separate and the other a joint commission 
against him and another, a person indebted to the joint es- 



(/) 2 Story's Eq. 663. 5 Cranch, 34. 

(g) Ex parte Stephens, 11 Yes. 24. 19 id. 466. 12 id. 348. 3 
Meriv. 621. 

{h) £x parte Hanson, 12 Yes. 346. 18 id. 232. Dale y. Cooke, 
4 John. Cb. Rep. 15. 1 McCle. & Y. 307. 

(i) £x. parte Quintin, 3 Yes. 248. 
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tate may set off a debt due to him from the separate estate.(A?) 
And in Ex parte Hanson^iJ) a separate debt owing from 
the estate of a bankrupt was allowed to be set off against a 
joint debt due to it, with liberty to prove the balance un- 
der the commission. (m) So where A. and B., who were 
joint partners, gave a joint and several bond to C. who af- 
terwards became indebted to A., B. became bankrupt ; C. 
proved the bond under the commission, and then brought a 
joint action against A. and B., to which B. pleaded his 
certificate. A. being thus precluded from setting off his 
separate debt, an injunction was granted against C.'s pro- 
ceeding in the joint action. (») 

And it may be generally stated that a joint debt may, in 
equity, be set off against a separate debt, whenever there 
is a clear series of transactions, establishing that there was 
a joint credit given on account of the separate debt.(o) 

Independently of the statutes of set off, courts of equity, 
in virtue of their general jurisdiction, are accustomed to 
grant relief in all cases where, though there are mutual and 
independent debts, yet there is a mutual credit between the 
parties, founded, at the time, upon the existence of some 



(k) Ex parte Edwards, 1 Atk. 100. But see Ex parte Riley, W. 
Eel. 24. 

(0 12 Ves. 346. 

(m) Bradley v. Millar, 1 Rose, 273. 

(n) See 1 Buck, 125. 

(0) Vulliamy v. Noble, 3 Meriv. 593, 617. Tucker v. Oxley, 5 
Cranch, 34. 2 Story's £q. 664. 
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debts due by the crediting party to the other. By mutual 
credit, in the sense in which the terms are here used, we 
are to understand a knowledge on both sides of an existing 
debt due to one party, and a credit by the other party, 
founded on, and trusting to, such debt as a means of dis- 
charging it.(p) Thus, for example, if A. being indebted 
to B. in the sum of 10,000/. on bond, B. should borrow of 
Av 2000/. on his own bond, the bonds being payable at 
different times, the nature of the transaction would lead to 
the presumption that there was a mutual credit between 
the parties as to the 2000/. as an ultimate set off, fro tantoy 
from the 10,000/. But if the bonds were both payable at 
the same time, the presumption of such mutual credit would 
be converted into almost an absolute certainty. Now in 
such a case, a court of law could not, independent of the 
statute, set off these debts against each other. But a court 
of equity would not hesitate to do so, either upon the 
ground of the presumed intention of the parties, or of what 



(p) 2 Story's £q. 65d. Ex parte Prescott, 1 Atk. 231. In Han- 
key v. Smith, (3 T. R. 507, note,) it seems to have been thought by 
the court, that to constitute mutual credit, within the bankrupt acts, 
it is not necessary that the parties should mean particularly to trust 
each other in each transaction. In Trench v. Fenn, (Cooke, Bank. 
Laws,' 569, 3 Doug. 257,) Mr. Justice Buller said : '* \N herever 
there is a trust between two men, on each side, that makes a mutual 
credit.'' In Key v. Flint, (8 Taunt. 23,) Mr. Justice Dallas said 
mutual credit meant something different from mutual debt. Mutual 
credit must mean mutual trust. In Rose v. Hart, (8 Taunt. 599,) 
tlie court narrowed the extent of former decisions, and held that, in 
order to constitute a mutual credit, the demands must be of such a 
nature as must terminate in cross debts. See also Olive t. Smith, 6 
Taunt. 60, 67 ; Atkinson v. Elliott, 7 T. R. 876 ; Easum v. Cato, 5 
Bam. & Aid. 861. 
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b called a natural equity. (q) If, in such a case, there 
sliould be an agreement to set off the debts against each 
other, pro tanto^ there could be no doubt that a court of 
equity would enforce a specific performance of the agree- 
ment, although at common law the party might be reme* 
diless.(r) 

As respects equitable debts, or an equitable debt on one 
side and a legal debt on the other, Judge Story seems to 
be of the opinion that whenever there is a mutual credit 
between the parties touching the same, a set off is, upon 
that ground alone, maintainable in equity; though the 
mere existence of mutual debts, without such mutual cred- 
it, would not, even in a case of insolvency, sustain it.(^) 

m 

Where there is no set off at law, there must be special 
circumstances of equity to authorize a set off in chance- 
ry, (f) But in some cases the inability to set off a demand 
at law will afford a ground for coming into a court of equi- 
ty. Thus, where a right of set off exists at law, but there 
are difficulties in relation to its exercise there, relief will 
be granted in chancery la the person claiming the set 
oS.{u) In such cases, to use the language of Judge Story, 



(q) 2 Story's Eq. 660, 1. 1 Peer Wm8.926. 2 id. 128. 1 Swaiwti 
83, 34. Prec. in Ch. 580. 6 Ves. 110. 

(r) Id. 661. Jeffi v. Wood, 2 P. Wms. 128. Wkitakerv. fiusfa, 
Arab. 40S. 2 Eq. Abr. 10. 

(«) 2 Story's Eq. 662. " 

(f) Mead ▼. Merritt, 2 Paig^e, 402. 1 id. 21d. Gelgin v. Cup* 
mins, 1 Porter. 148. 

(u) McLaren v. Pennington, 1 Paige, 102. 
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ia his valuable Commentaries on Equity : ^^ The yery de- 
fect of the remedy at law furnishes an almost irresistible 
reason for such equitable relief."(v) Therefore if the de- 
fendant's claim arises out of the same transaction or con- 
tract as that of the plaintiff, so that, in equity, the plaintiff 
never had any right to recover against him, and the de- 
fendant cannot avail himself of his defence at law, he wUl 
be relieved in chancery, (to) 

If either of the debts is a debt m auter droit j there can 
be no set (^ in equity, any more than at law.(x) 

Accounts claimed as a set off which are founded on 
a gaming consideration, are not grounds for relief in 
equity.(y) 

An executor or administrator cannot, either at law or in 
equity, set off a demand purchased by him after the death 
of the testator or intestate, against a debt due by the estate 
to the person against whom he held the demand so pur- 
chased. For it is against the principles of sound policy to 
permit executors to purchase up claims against the credi- 
tors of the estate of the testator for the purpose of obtain- 
ing a set off in equity, (z) 



(v) 2 Story's £q. 669. 

(w) Reed v. Bank of Newburgh, 1 Paige, 215. See alto 3 Mon- 
fee, 87,375.6; lid.ld4; 7id.455; 1 J. J. Manh. 10 ; 2id.865; 
8 id. 304, 827 ; 4 Litt 155. 

(x) Grale V. Luttrell, 1 Young & Jer. 180. 

(y) Payne v. Loudon, 8 Bibb, 250. 

(«) Mead t. MerritI, 2 Paige, 402. 
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sm BMt QW9 m wvom^ 

(rfiel off) jet ikmb is aot r8$judim$k, fSo k§i» pf^lfliide dft 
inquiry in a comrt of Equity Imisig tMk^aiP^st jnA^^ 
tioii.(a) 

In Kentucky^ tbc court of thmcety ba» jfLris^icfion df 
^toff only id ^edlil caisesf l^a«h fts yvheH the; Alftttfet 
sought to be set off forms a part of tb6 cohnlde^tibh of ite 
original demand against whicb the set off is prayed ; or 
where there has been an agreement between the parties 
to make such set off ; ov the matter ef Set tfS wad tttdet^ 
stood at the time it arose as a partial payment of the ori« 
ginal demand ; or where some eircumstftnce, siieb a$ fixe 
iiksolrency or abiscttMse of the pdrty at law obstructed tfa^ ade^ 
quate remedy which the law would give.(6) Or Wb^^ 
the claim is one over which chancery held either exclusive 
or concurrent jurisdiction originally. (€) And the dematlds 
niust be liquidated. A mere cMnectioil between th^ de^ 
mands, where they are unliquidated, wiH not alone giv^ 
equity jurisdiction. (d) Where the demand agdtnst which" 
the set off is prayed has been assigned^ it fnust aj^pear fbirf 
the insolvency of the party or his removal from the tifAt^f 



(a) Hackett v. Connett, 2 Edw. 73. 

(6) Collins et al. y. Farquar, 4 Litt 155. Robbins et al. v. Hol- 
ley, 1 Monroe, 194. 3 id. 87. 

(ir) Tribble v. TtfuT, 7 Mortrde, 4SS, SToitfttt V. S:^(an', 4 TSfbib, 
90T. ld.^7. ; 

(d; Collins et al. v. Farquar, 4 Litt. tfflt. J<m«9 V. Mdniy, ^ 
Monroe, 87. 



SET OFF IN EQUITY. 



203 



on which the right of set off is founded, occurred before 
the assignment.(6) 

In Pennsylvania^ the courts have adopted, to their full 
extent, all the doctrines of courts of equity with respect 
to equitable set oSs,{f) Thus a bond given by the 
plaintiff to a third person, and by him informally assigned 
to the defendant, may either be set off against the plain- 
tiff's demand, or given in evidence under the plea of pay- 
ment, (g) 

In Jllabama, courts of equity, in general, follow the 
rules adopted by courts of law in relation to set off. But 
there are cases in which a set off is available in equity, 
which would not be so at law. Thus, in a matter where 
mutual credit is given between the parties, for a demand 
not allowable as a set off at law, equity will allow it. So 
where there is a special agreement to allow a demand as a 
set off which could not be set off at law, and it is doubt- 
ful whether the agreement could be enforced except in a 
court of equity. (A) 



(0) Robbins y. HoUey, 1 Monroe, 134. Bowman v. Halstead, 2 
A. K. Marsh. 202. 
(/) Morgan v. Bank of North America, 8 Serg. & Rawle, 88. 
(g) Murray v. Williamson, 3 Binn. 135. 
(A) Crawford v. Ex'rs of Simonton^ 7 Porter, 110. 
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Jfo. 1. 



IVea ^ the general iauej with naUee pf iti ejf^ in a»- 

iumpsit* 

SupBSBcx Covet* 
Riehard Roe 

ftdsn* 
John Doe. 

And tbe add Kchard Rd6, defendant in 
fSbis suit, by William A. Beadi, his attorney, comes and 
defends the wrong and injury when, &c. and says that he 
did not undertake and promise in manner and fonn as the 
said plaintiff in this suit hath above thereof declal^d against 
die said ckfendant, and of this he puts himself upon the 
country. And the said plaintiff likewise, &c. 

W. A. Beach, Defendants JUiomeg^ 



Saitatoga County^ ss : Richard Roe, the above named 
defendant, being duly sworn, says, diat he has fully and 
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fairly stated this case to William A. fieach^ of Saratoga 
Springs^ in said county, his counsel, and that he has a good 
and substantial defence on the merits to the whole or some 
part of the plaintiff's demand on the bill of exchange, [or, 
" promissary notCy wrii^efh, iiyitViM^^tk judgment^ ^ecogni- 
zance^^ ^c] on which this action is brought, as he is ad- 
vised by his counsel, and verily believes to be true. 

RiCHA&D ROS. 

Sworn to before me, this ) 
1st day of July ^ ISkh y 

S. J. CowEN, Justice of the Peace^ 

8lB, 

^^IfeaSft to take totiao, ths^ Ae said ^%nduit,^at tbe 
trial of the above cause, wUl |jiattt upon and give in evi- 
dence, under the general issue above pleaded, that the said 
plaintiff, at the time of the commenaomenl e£: tk« action 
aforesaid, against the said defendant, was aftd stilii&ai^ 
debted unto him in the sum of one thousand dollaiBr lawful 
money of the United States of America, fQr di:ire2Sfi goods, 
Wi^m^i9!^T<to^<J^S^9 I>j^f0(«'th^ ti&na sold and deliver- 
^l?y.ite «4^ ^i»^%)lt tdL tka saidi pJaintiif^an(i a^ ^b» 
^^q^ iq^i^o^ mi W^q^e^ of t^e. said p^atnlaff. Aa^ m 
tji^ fM^^^ 9^1^ of mi$. Ihavsaadi dol^axifiL of like hnvfai mf>^ 
^Vf^^f^ Vr^ek atui h^mt^ •efi»e.akuL<ii%enoe of tbeiSaiiif 
^fn^j^ ^V ^M $^^^hU!^mt aftd hia^^isiwafcslMfom'that 
time done, perg^gop^ ^up^biitotKfi^ ia ajuii ahoiit thf bmiK 

nesj^^.^ .s^i^\ iiif^i^i «Adibr like )nlid plamtiff, and at 
his like request. And in the further sum of one thousand 



tiff, and at the likb' i^ffM 6f ^i M ^IdiMi ancif &f 
other money by the said defendatk'^ t)£>^^ that time paid, 
laid dMkAA ^^S^cl tdr M iAd plamtiflf, and at the like 
request of tife Mi ptaiitiff. ' Ahd! f6r other money ty the 
said plaintiff before that time had and received to and for 
the use of the said defenifanf. And also, that the said 
plaintiff, before the commencement of this action, account- 
ed together with the said di^fen&nt, of and concerning the 
the said demand [or, demands^^ of the said plaintiff against 
the said defendajkt, dfid tS^S off* dhrf cdiicernmg divers other 
fiums of money and accounts between the said plaintiff and 
the said defendant, ancf H^btL ^6%[ aa(i6t^tifig, the ^i 

p\^^ ^m tmi to be ii att¥feff and iumkd td th^ i&d 

d^fifri^feiit W fflt stiifli of ojrcf thbti^^ cfblkrs^ 6f 11^6 fii\f- 
Al riWttrf^, 4hifcl mS s^tf pfaiMff uir'^6rto6k i^i tien Mi 
tA^tlS ^iitirftfly ^romikerf tfter s^A defendant well and triity 
i6 jid^ tmto' the* iiid defendant wten the said plaintirf 
i£6dt<f b^* th^i*eAnt6 ^ef warcis requested. And also m the 
Ififfft^ Slim 6f one ttousana ctolfars, of like lawful money, 
ilpbn aftd by virtue of a certain promissory note in writing, 
bediming date the 1st day of January, 1841, heretofore, to 
^t, ori the SAy ^d iii the year last aforesaid, at l^aMoga 
Springs, iff the county aforesaid, made by tlie said plaintitf", 
ahd whereby he, the said plaintiff, then and thefe promised' 
ttt pay, two months after the date thereof*, to the said de- 
fendant, or his order, the sum of one thousand dollars, for 
Value received ; which said several sums of money, or so 
much as v^ill fee sufficient for that purpose, the said defend- 
ant will set off agahist the demand of the said plaintiff to 
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be proved at the trial, and have the balance certified m his 
favor. Pated the 1st day of July, 1841. 

Yours, &c. 

W. A. Beach, DefendonPs Mtomey* 
To J. E¥4«swonTB, Esq., PlaintiJPi Attorney. 



No. 2. 



Plea ofsei off^ in assumpsit. 

1st Pleay General bsusy as ahave. 

2d Plea. — ^And for a further plea in this behalf the said 
defendant, by leave of the court, here for this purpose first 
had and obtained, according to the form of the statute in 
such case made and provided, says that the said plaintiff 
ought not to have or maintain his aforesaid action thereof 
against him, because he says that the said plaintiff^ before^ 
and at the time of the commencement of this suit, was, 
and still is, indebted to the said defendant in a large stim 
of money, to wit, the sum of one thousand dollars lawful 
money of the United States of America, for [here state the 
subject matter of the set offy as in the above notice^ if ap- 
flicable. If the set off is of a special nature^ it should be 
stated in the same manner^ and with as much certainty^ 
as would be requisite in a declaration for the same de-- 
mand ;] — ^which said sum [or " sums^"^ as the case may ic] 
of money so due and owing from the said plaintiff to the 
said defendant, exceeds [or, ^^ exc««cl,''j the damages sus- 
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tained by the said plaintiff, by reason of the non-perform- 
ance by him, the said defendant, of the said several sup- 
posed promises and undertakings in the said declaration 
mentioned ; and out of which said «um (or, " sumsj^) of 
money so due tod owing from the said plaintiff to the said 
defendant, he, the said defendant, is ready and willing, 
and hereby offers to set off and allow to the said plaintiff 
the full amount of the damages sustained by him, by rea- 
son of the non-performance of the promises and undertak- 
ings aforesedd, according to the form of the statute in such 
case made and provided. And this he, the said defendant, 
is ready to verify ; wherefore he prays judgment if the 
said plaintiff ought to have or maintain his aforesaid action 
thereof against him, &c. And also he prays judgment for 
the balance due from the said plaintiff to him, the said de- 
fendant, &c. 

W. A. Beach, Attorney for defendant. 

Saratoga County ^ ss : Richard Roe, the above named 
defendant, being duly sworn says that he has read the 
above plea [or, " heard the above plea read^^^l and knows 
the contents thereof ; and that he verily- believes the seme 
to be true in substance and in matter of fact. 

RiGHAiuD Rob. 

Sworn te, &c. 
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No. 3. 

Plea of$et cff^ where plaintiff^ is a mere trustee for anothr 
ery or has no real interest in the suit. 

{^Commence as in last form-^hen say^ That A. B* for 
whose benefit this defendant avers this action is brought, 
in the name of the said plaintiff, and which said plaintiff 
has no real interest in the promises and undertakings afore- 
said, upon which this suit is founded, before, and at the 
time of the commencement of this suit was, and still is, in- 
debted to him, the said defendant, &c. [as before — substi- 
tuting the name of A. B.for ^^ flaintiffy^ whenever neces- 
sary ; and omitting the prayer of judgment for balance 
due to defendant.^ 



No. 6. 



Plea of set offy with pleas of general issue and tender^ 

And the said defendant by W. A. B., his attorney, 
comes and defends the wrong and injury, when, &c., and 
as to all the said several supposed premises and underta- 
kings in the said declaration mentioned, except as to the 
smn of three hundred and forty dollars, parcel of the said 
several sums of money in the said declaration mentioned, 
says that he did not undertake or promise in manner and 
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form, as the said plaintiff hath above thereof complained 
against him, and of this he puts himself upon the country, 
&c. And as to the said sum of three hundred and forty 
dollars, parcel of the said several sums of money in the 
said declaration mentioned, the said defendant says that 
the said plaintiff ought not to have or maintain his afore- 
said action thereof against him, to recover any more or 
greater damages than the said sum of three hundred and 
forty dollars, parcel, &c., in this behalf, because he says 
that after the making of the said several supposed promi- 
ses and undertakings in the said declaration mentioned, as 
to the said sum of three hundred and forty dollars, parcel, 
&c., and before the commencement of this suit, to wit, on, 
&c., at, &c., aforesaid, he the said defendant was ready 
and willing, and then and there tendered and offered to 
pay to the said plaintiff the said sum of three hundred and 
forty dollars, parcel, &c., to receive which of the said de- 
fendant, he the said plaintiff then and there wholly refu- 
sed : and the said defendant, in fact, further saith, that he 
the said defendant hath always from the time of the ma- 
king of the said several promises and undertakings in the 
said declaration mentioned, as to the said three hundred 
and forty dollars, parcel^ &c,, hitherto, at, &c., aforesaid, 
been ready to pay, and still is ready to pay to the said 
plaintiff the said sum of three hundred and forty dol^ 
lars, parcel, &c., and he now brings the same into court 
here, ready to be paid to the said plaintiff if he will accept 
the same ; and this, he the said defendant is ready to veri- 
fy ; wherefore he prays judgment, if the said plaintiff 
ought to have or maintain his aforesaid action against him,. 
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to^reeo^er any mate ov giveater dtm»gim^ihsaii'ih&said wsm 
of three hundred. and^.&rtjr dollars, parcel, &e., in thia^ be^ 
half^ See. And for a further plea in this behalf^ ad to all 
the said several supposed pro^aises and undertakings in the 
said declaration mentioned, [or, ^^ m the said first and third 
counts of the said declaration men^toneiZ,"] except as to 
the said sum of three hundred and forty dollars, [the sum 
tendered] parcel of tlie said several sums of money in- the 
said declaration mentioned, the said defendant, by lea^^ of 
the court here, for this purpose first had and obtained, ac 
cording to the form of the statute in such case made and 
provided, says, that the said plaintiff ought not to have or 
Qiaintain his aforesaid action thereof against him, because 
he says that before and at the time of the commencement 
of this suit, the said plaintiff was, and still is, indebted to 
the said defendant in a large sum of money, to wit, the smsei 
of one thousand dollars, for [state the subject matter of 
the set off^ as in JVb. 1,] which said sum [or, "^www"] of 
money so due, and owing from the said plaintiff to the 
said defendant, exceeds the damages sustained by the said 
plaintiff, by reason of the non-performance by him, the 
said defendant, of the said several supposed promises and 
undertakings in the said declaration menttoned, [or, '^ in 
the said first and third counts of the said declaration men- 
tioned^^^] except as to the said sum of three hundred and 
forty dollars, parcel, &c., and out of which said sum of 
money so due and owing from the said plaintiff to the said 
defendant, he the said defendant is ready and willing, and 
hereby offers to set off and allow to the said plaintiff the 
full amount of the said damages, except as aforesaid, ac* 



cording to the form of the statute in such case made and 
provided. And this he the said defendant is ready to 
verify. Wherefore he prays judgment, if the said plaintiff 
ought to have or maintain his aforesaid action thereof 
against him, except as to the said sum of three hundred 
and forty dollars, parcel, &c., and he also prays judgment 
for the balance that may be found due to him, &c. 



No. 6. 



Plea ar notice of set off' in actions by or against .Assignees 
of Bankrupts J or Insolvents^ Executors or Administrators. 

In actions by assignees, or by or against executors or ad- 
ministrators, the plea or notice of set off is similar to the 
above forms, and states that the bankrupt, at the time of 
bis bankruptcy, or the testator or intestate at the time of 
his death, was indebted, &c. ; {omitting the words " be- 
fore and Q,t the time of the commencement of this suit^ was 
and still w"] — and after setting forth the subject matter of 
the set off in the usual form, alleges, " which said sum of 
money is still wholly unpaid and imsatisfied ; and the said 
plaintiffs, as assignees (or, " as executors?^ or " administra- 
torSy^^) as aforesaid, before and at the time of the com- 
mencement of this suit, were and still are indebted to the 
S^id defendant in the amount thereof,^' The plea or notice 
then concludes in the usual form, as in No. 2. (a) 

(a) See Bab. Set Off, 173. 2 Chit PI. 475. 



S14 AFPEKDTX. 



No. 6. 

Set off on a promissory note made by the plaintiffs payable 

to defendant. 

And also in the further sum of one thousand dollars, of 
like lawful money, upon and by virtue of a certain promissory 
note in writing, bearing date the first day of January, A. D. 
1841, heretofore, to wit, on the day and year last aforesaid, 
at, &c. aforesaid, made by the said plaintiff, and whereby 
he the said plaintiff then and there promised to pay, thirty^ 

days after the date thereof, to the said defendant, or bear^ 
er, the sum of one thousand dollars, for value received. 



No. 7. 



Set off on a promissory note endorsed by the plaintiff to the 

defendant. 

And also in the further sum of one thousand dollars, of 
like lawful money, upon and by virtue of a certain promis- 
sory note in writing, bearing date the first day of June, 
A, D. 1841, heretofore, to wit, on the day and year last 
aforesaid, at, &c. aforesaid, made by one John Styles ; and 
whereby he the said John Styles then and there promised 
to pay, two months after the date thereof, to the said plain- 
tiff, or his order, the sum of one thousand dollars, for value 
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received ; and which said promissory note he the said plain- 
tiff afterwards, to wit, on the day and year last aforesaid, 
at, &c. aforesaid, indorsed and delivered to the said de- 
fendant ; and which , said promissory note, when the same 
became due and payable, according to the tenor and effect 
thereof, to wit, on, &c. at, &c. aforesaid, was presented 
and shown to the said John Styles for the payment thereof, 
but the said John Styles then and there neglected and re- 
fused to pay the said sum of money in the said promissory 
note specified, whereof the said plaintiff afterwards, to 
wit, on the day and year last aforesaid, at, &c. aforesaid, 
had notice. 



No. 8. 



Set off on a hill drawn by the defendant j and accepted by 

the plaintiff'. 

And also in the further sum of one thousand dollars, of 
like lawful money upon and by virtue of a certain bill of 
exchange, bearing date the first day of January, A. D. 1841, 
heretofore, to wit, on the day and year last aforesaid, at, &c. 
aforesaid, made and^rawn by the said defendant upon, and 
then and there accepted by, the said plaintiff, whereby he 
the said defendant requested the said plaintiff, two months 
after the date thereof, to pay to him the said defendant, or 
his order, the sum of one thousand dpllars, for value re- 
ceived. 
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No. 9. 

Set off en a hill indoried by the plaint^ to the defendants 

And also in the further sum of one thousand dollars, of 
like lawful money, upon and by virtue of a certain [" oth- 

cr"] bill of exchange, bearing date the day of ^ 

heretofore, to wit, on the day and year last aforesaid, at, 
&c. aforesaid, made and drawn by the said plaintiff upon 
one James Jackson, whereby he the said plaintiff request^ 
ed the said James Jackson, sixty days after the date 
thereof, to pay to him the said plaintiff, or his order, 
the sum of one thousand dollars, for value received ; 
which said bill of exchange the said plaintiff afterwards, 
to wit, on the day and year last aforesaid, at, &c. afore- 
said, indorsed and delivered to the said defendant ; and 
which said bill of exchange, when the same became 
due and payable, according to the tenor and effect there- 
of, to wit, on, &c. at, &c. aforesaid, was presented and 
shown to the said James Jackson for payment thereof; 
but the said James Jackson then and there neglected and 
refused to pay the said sum of money in the said bill of 
exchange specified, whereof the said plaintiff afterwards, 
to wit, on the day and year last aforesaid, at the place in 
the county aforesaid, had notice. 
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No. 10. 

Set off for use and occupation^ and for interest. 

And also in the further sum of. one hundred dollars, of 
like lawful money, for the use and occupation of a certain 
dwelling house, buildings and land, with the appurtenances of 
the said defendant, by the said plaintiff, and at his special in- 
stance and request, and by the sufferance and permission of the 
said defendant for a long time then elapsed had, held, used, 
occupied, possessed and enjoyed ; and for other money due 
and owing from the said plaintiff to the said defendant, for 
interest upon, and for the forbearance of, divers large sums 
of money due and owing from the said plaintiff to the said 
defendant, and by the said defendant forborne to the said 
plaintiff for divers long ^aces of time before then elapsed* 



No. 11. 



Set off on a bimd made by the plaint^ payable to the die- 

fendant* 

■ 

And also in the farther sum of five hundred dollars of 
like lawful money, upon and by virtue of a certain bond or 
writing obligatory, made by the said plaintiff heretofore, to 
wit, on the 20th day of March, eighteen hundred and for- 
ty, at Saratoga Springs, in the county aforesaid, and sealed 

28 
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tnth his seal^ and now shown to the court here, the date 
whereof is the same day and year last aforesaid, whereby 
he the said plaintiff became held and firmly bound unto the 
said defendant in the penal sum of one thousand dollars of 
like lawful money, to be paid to the said defendant, when 
he the said plaintiff should be thereimto afterwards re- 
quested ; which said bond or writing obligatory was, and 
is, conditioned for the payment of a certain sum of money, 
to wit, the sum of five hundred dollars, at a certain time 
therein mentioned, and which had elapsed before the com- 
mencement of this suit ; and which said bond or writing 
obligatory, at the time of the commencement of this suit, 
was and still is in full force and effect, not released, paid 
off, satisfied, cancelled, or otherwise made void ; and at 
the time of the commencement of this suit there was and 
still is due and owing from the said plaintiff to the said de- 
fendant, upon the said bond or writing obligatory, by virtue 
of the condition thereof, a certain sum of money, to wit, 
the said sum of five hundred dollars, to wit, at, &c. aforesaid* 



No. 12. 



Set off for money due on a judgment. 
And also in the further sum of five hundred dollars of 

r 

like lawful money, upon and by virtue of a certain judg- 
ment which he the said defendant heretofore, to wit, in 
January term in the year 1840, in the supreme court of 
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judicature of this state, before the justices thereof, recov- 
ered against the said plaintiff, in a certain plea of trespass 
on the case upon promises, whereby it was considered and 
adjudged that the said defendant should recover against the 
said plaintiff the said sum of five hundred dollars for his 
damages which he had sustained, as well by reason of the 
non-performance of certain promises and undertakings be- 
fore then made by the said plaintiff to the said defendant, 
as for his costs and charges by him about his suit in that 
behalf expended, whereof the gaid plaintiff was convicted, 
as by the record and proceedings thereof remaining in the 
said supreme court of judicature before the justices thereof 
more fully appears ; which said judgment still remains in 
full force and effect, not reversed, annulled, discharged, 
satisfied, or made void ; which he the said defendant ijs 
ready to verify by the record, 



tf 



No, 13. 

Set off for rent due on a lease. 

And also in the further sum of one thousand dollars of 
like lawful rnoney, upon'and by virtue of a certain indenture 
of lease, made heretofore, to wit, on, &c. at, &c. aforesaid, 
between tjae said defendant of the one part and the said 
plaintiff of the other part, (the counterpart of which said 
indenture, sealed with the seal of the said plaintiff, the said 
defendant now brings hcie into court, the date whereof is 
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the day and year last aforesaid^) whereby the said defend- 
ant demised certain tenements, with the appurtenances, 
therein mentioned, to the said plaintifiF, for a certain term 
of years therein mentioned, to wit, for the term of three 
years from, &c. yielding and paying during the said 
term the yearly rent or sum of five hundred djoUars, on cer* 
tain days therein mentioned, to wit, on, &c. and in and by 
which said indenture he the said plaintiff covenanted with 
the said defendant to pay him the said rent of five hundred 
dollars on the days aforesaid, of which said rent afterwards^ 
to wit, on, &c. a large sum of money, to wit, the said sum 
of one thousand dollars,^ for two years of the said term then 
elapsed, became and was, and still is in arrear and unpaid 
from the said plaintiff to the said defendant, to wit, at, &c^ 
^foresQ^d^ 



No. 14. 



Set off on a recognizance. 

And also in the further sum of five hundred dollars, upon 
and by virtue of a certain recognizance, he the said plaintiff 
having,^ before the commencement of this suit, to wit, in 
the term of October in the year eighteen hundred and for- 
ty, come in his own proper person into the court of common 
pleas of the county of Oneida, before the judges tWeof, 
and acknowledged himself to owe to the said defendant the. 
sum of five himdred dollars, lawful money of the United 
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Stages of America^ to be paid to the said defeadaut when 
he the said plaiiitiff should be thereunto afterwards request- 
ed ; which said sum of five hundred dollars be the said 
plaintiff, for himself and his heirs, then and there consent- 
ed and granted should be made of his and their lands, 
goods and chattels, and should be levied to the use and be- 
hoof of the said defendant ; and which said recognizance is 
still in full force^ strength and effect, not paid off, annulled 
or satisfied ; as by the said recognizance remaining of re- 
cord in the said court of common pleas of the county of 
Oneida will more fully appear, and which he the said de^ 
fendant is ready to verify by the said record. 
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No. 15. 



Set off in assumpsit of a specific joint debt against specie 
separate dehtSy by virtue of an agreement between the 
parties. 

ads. 
G, H. «■ P. W. as- 

si^ees of C. D, 

And the said defendant, by W* A. B,, 
his attorney, comes and defends the wrong and injury 
when, &c» and as to all the said several supposed promises 
and undertakings in the said declaration mentioned, ex- 
cept a& to the sum of ten dollars, part of the said several 
sums, in the md. d^clar^cm mfiOttioned, ^ys ihat. he did. 
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not undertake or promise in manner and form as the said 
plaintiffs have above thereof complained against him ; and 
of this he puts himself upon the country, &c. And as to 
the said sum of ten dollars, parcel of the said several sums 
of money in the said declaration mentioned, the said de- 
fendant says that the said plaintiffs ought not to have or 
maintain their aforesaid action thereof against him because 
he says that C. D. long before he became a bankrupt, [or, 
" an insolvent 5eWor,*'J was indebted to the said defend- 
ant and E. F., his partner in trade, in the sum of fifty dol- 
lars for work and labor, Ac. and that the defendant was 
indebted to the said C. D. before he became a bankrupt 
[or, " an insolvent debtor ^^^ in the sum of ten dollars ; and 
that E. F. was also indebted to the said C. D. before he 
became a bankrupt, [or, " an insolvent debtor ^^ in the 
sum of twenty dollars ; and the said defendant says that it 
was thereupon agreed, before the said C. D. became a 
bankrupt, [or, " an insolvent debtor^'*^ between the said 
defendant and E. F. and C. D. to set off and deduct the 
said sums of ten dollars and twenty dollars from the said 
sum of fifty dollars ; and that they, the said defendant and 
E. F., should only claim and demand against the said C. 
D. the residue and balance of the said sum of fifty dollars, 
after deducting thereout the said sums of ten dollars and 
twenty dollars. And the said defendant avers that he and 
the said E. F. have given to the said C. D. credit for, and 
have deducted and allowed the said sums of ten dollars 
and twenty dollars out of the said siim of fifty dollars, and 
have only claimed and proved, under the commission of 
bankrupt, awarded and issued against the said C. D. >mder 
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and by virtue of iii^hich the plaintifis sue in this action as 
assignees, [or, ^' claimed^ and delivered an account to the 
said assignees foTj^^ the balance of the said sum of fifty 
dollars, after deducting and allowing thereout the said 
sums of ten dollars and twenty dollars. 



No. 16. 



Plea of set off to an action of debt on a bond. 

And for a further plea in this behalf the said defendant, 
by leave of the court here for this purpose first had and 
obtained, according to the form of the statute in such case 
made and provided, says that the said plaintiff ought not 
to have or maintain his aforesaid action thereof against 
him, because he says that at the time of the commence- 
ment of this suit there wdiS due and owing from the said 
defendant to the said plaintiff upon the said writing obliga- 
tory, by the said condition thereof, for the principal and 
interest in the said condition mentioned, a certain sum of 
money, to wit, the sum of one hundred dollars, and no 
more, to wit, at, &c. aforesaid. And the said defendant 
further says that the said plaintiff before, and at the time 
of the commencement of this suit, was and still is indebted 
to him, the said defendant, in a much larger sum of money 
than the money so due and owing from the said defendant, 
to the said plaintiff, upon the said writing obligatory, that 
is to say in the sum of two hundred dollars for, [here state 
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the mihject matter of set off as in the preceding forms in 
assumpsit^] which said sum of money so due and owing 
from the said plaintiff to the said defendant^ is wholly un- 
paid, and exceeds the money so due and owing from the 
said defendant to the said plaintiff, by virtue of the said 
condition of the said writing obligatory, and which said 
sum' of money so due and owing from the said plaintiff to 
the said defendant, as aforesaid, or so much thereof as 
shall be necessary in this behalf, he, the said defendant, is 
ready and willing and offers to set off and allow against 
the said sum of money, so remaining due and payable by 
the condition of the said writing obligatory, according to 
the form of the statute in such case made and provided. 
And this he, the said defendant, is ready to verify. 
Wherefore he prays judgment if the said plaintiff ought to 
have or maintain his aforesaid action thereof against 
him, &c. 



No. 17. 



Set off in an action of assumpsit by a principal ^ for th^ 
price of goods sold to the defendant through the me- 
dium of an agent ^ of a debt due from the ag^ntj to this 
defendant. 

And for a further plea in this behalf, the said defendant, 
by leave of the court here for this purpose, first had and 
obtained According to the form of the statute in such case 
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ttiactc and provided, says that tlie said plaintiff ought not 
to have or maintain his aforesaid action thereof against 
him, because he says that the said goods, wares, and mer- 
chandize, in the said declaration mentioned were sold to 
the said defendant by A. B. & Co. 3 the factors of the plain- 
tiff I that credit Was given to the said defendant by the said 

A. B. & Co., and not by the. said plaintiff, and that the 
said plaintiff did not appear in the transaction ; nor was 
the said defendant aware, at the time the said gbodSj 
wares, and merchandize were sold to him by the said A. 

B. & Go» as aforesaid, that they were the property of the 
said plaintiff! And the said defendant further says, that at 
the time he so purchased the said goods, wares and mtt- 
<3liandi2e of the said A. B. & Co., and at the time of the 
Commencement of this suit, to wit, at, &c. aforesaid, the 
^id A. B. & Co. were and still are indebted to him the 
said defendant, in a large siim of moneys to ivit^ the suin of 
five hundred dollars, lawful money of the United States of 
America for [Acre state the subject matter of set offy as in 
the pi'eceding forms^ which said sum [or " *ttm"] of money 
^o due and owing from the said A. B. & Co. to the said 
defendant, as aforesaid, exceeds [or " exceed?^^ the dama- 
ges sustained by the said plaintiff by reason of the non-per- 
formance by him the said defendant of the said several sup- 
posed promises and undertakings in the said declaration inen'' 
tioned,and out of which said sum of money so due and owing 
from the said A. B. & Co^ to the said defendant, he the said 
defefidant is ready and willing and hereby offers to^set off 
ittid ^low td thci ^d |>Iaintiff the jfull antount of the said 
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damaged according to the form of the statute in such cases 
made and provided. And this he the said defendant is 
ready to verify. Wherefore he prays judgment, if the said 
plaintiff ought to have or maintain his aforesaid action 
thereof against him, &c. 



No. 18. 



Plea of set off to an action of debt on two bonds^oftwo 
bonds given by the plaintiff to the defendant. 

And for a further plea in this behalf, the said defendant, 
by leave of the court here for this purpose first had and 
obtained, according to the form of the statute in such case 
made and provided, says that the said plaintiff ought not 
to have or tnaintain his aforesaid action thereof against him, 
because he says that the said bond or writing obligatory in 
the first count of the said declaration mentioned was and is 
conditioned for the payment of the sum of one hundred 
dollars of lawful money of the United States of America, 
and interest for the same, by the said defendant to the said 
plaintiff, on a certain day now past ; and that at the time 
of the commencement of this suit against the said defend* 
ant in this behalf, there was due and owing from the said 
defendant to the said plaintiff, upon the last mentioned 
bond or writing obligatory, by the condition thereof, for 
the principal and interest in the said condition mentioned^ 
a certain sum of money, to wit, the sum of fifty dollars, of 
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like lawful money, and no more, to wit, at, &c. aforesaid. 
And the said defendant further says, that the said bond or 
writing obligatory in the said last count of the said decla- 
ration mentioned, was and is conditioned for the payment 
of the sum of seventy-five dollars, of like lawful money, 
and interest for the same, by the said defendant to the 
said plaintiff, on a certain day now past ; and that at the 
time of the commencement of this suit, there vras due and 
owing from the said defendant to the said plaintiflF, upon 
the said last mentioned writing obligatory, by the condi- 
tion thereof, for the principal and interest in (he said last 
mentioned condition mentioned, a certain other sum, to 
wit, the sum of fifty dollars, of like lawful money, and no 
more, to wit, at, &c. aforesaid. And the said defendant 
further says, that long before the commencement of this 
suit, to wit, on, &c. at, &c. aforesaid, the said plaintiff, by 
his certain bond or writing obligatory, sealed with his seal, 
and now shown to the court here, the date whereof is the 
same day and year last aforesaid, acknowledged himself to 
be held and firmly bound unto the said defendant, in the 
penal sum of one thousand dollars of good and lawful mo- 
ney of the United States of America, to be paid to the said 
defendant, when he the said plaintiff should be thereunto 
afterwards requested ; which said last mentioned bond or 
writing obligatory was and is conditioned for the payment 
of the sum of five hundred dollars, of like lawful money, 
together with interest for the same, by the said plaintiff to 
the said defendant, at a certain day how past ; and which 
said last mentioned bond or writing obligatory is still in full 
force and effect, and not in any wise released, paid off, 
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qatisfied^ ox discbaijged^ to wit| at, &c* aforesaid, MvA the 
^d defendant furtlier says, that long before the com^ 
mencevaent of this suit, to wit, on, &c. aforesaid, at, &s^ 
aforesaid, the said plaintifif, hj his certain other bond or 
^writing obligatory, sealed with his seal, and now shown to 
the court here, the date whereof is the same day and year 
last aforesaid, acknowledged himself to be held and firmly 
bound unto the said defendant in the penal sum of one 
thousand dpllarg of lawfvil money of the United States of 
America, to be paid to the said defendant, when he the 
said defendant should be thereunto afterwards requested ; 
which said last mentioned bond or writing obligatory wae 
and is conditioned for the payment of the s«m of five hun* 
dred dollars, of like lawful money, together with interest 
for the same, by the said plaintiff to the said defendant ad 
a certain other day now past, and which said last mention-c 
9d bond en* writing obligatory is still in full force and effect, 
not in any wise released, paid off^ satisfied, or discharged, 
to wit, at, &c. aforesaid. And the said defendant further 
says, that at the time of the commencement of this suit, 
there was and still is due and owing upon the said two last 
Ipaentioned bonds or writings obligatory, by the respective 
oonditions thereof, for the principal and interest in thesaid 
conditions respectively mentioned, a certain sum of money, 
to wit, the sum of one thousand dollars, of lil;:e lawful mot 
ney, to wit, at, &c. aforesaid ; which said last mentioned 
sum of money so due and owing from the said plaintiff to 
to the said defendant, greatly exceeds the moneys due and 
owing from the said defendant to the said plaintiff upon 
t^ sai4 bonds or writings obligator|r in the said declasi^ 



tiw iB#atioiied, hy the respective conditions tiisereof, for 
tb^ priacip^l and inters m the same eonditiofis respectivcr 
ly i^esitioAed ; and oQ/t of whidi said sum of money so due 
»nd owing from tbe said plaintiff to ihi^ said defendant as 
aforesaid, be the «aid defendant is ready and willing^ and 
hereby offess to set off and allow to the said plaintiff the 
said moneys so due and owing from hini the said defend^ 
fifit to the said plaintiff as aforesaid, according to the form 
of the statute in such case made and provided* And this 
he the said defendant is ready to verify ; wherefore he 
prays judgment if the said plaintiff ought to have or mainw 
tfun his aforesaid action thereof against him, &c. 
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Plea of s^ off in ccomont^ 

And the said defendant, as to the said supposed breach 
of covenaiit first above assigned, says that the said plaintiff 
ought not to have or maintain his aforesaid action thereof 
against him, because he saith that the said plaintiff, before 
and at the time of the commencement of this suit, was, and 
still is, indebted to the said defendant in a large sum of 
money, to wit, the sum of five hundred dollars for, $ic. 
[here state the subject matter of the set off as in ajssump- 
sit — see preceding forms y\ to wit, at, &c. aforesaid, which 
said sum of money ^o due and owing from the said plain- 
tiff ta th£ said defend^ti exQeeds the dasiages si^sti^ned 
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by the said plaintiff on occasion of the said supposed 
breach of covenant first above assigned as to the said sum 
of five hundred dollars, and out of which said sum of 
money so due and owing from the said plaintiff to the said 
defendant as aforesaid, he, the said defendant, is ready and 
willing, and hereby offers to set off and allow to the said 
plaintiff so much as will be sufficient to satisfy the dam* 
ages by him sustained on occasion of the said supposed 
breach of covenant first above assigned, according to the 
form of the statute in such case made and provided, &c. 
And this he, the said defendant, is ready to verify. 
Wherefore he prays judgment, if the said plaintiff ought 
to have or maintain his aforesaid action thereof against 
him, &c. 



II. FOBMS OF PROCEEDINGS TO OBTAIN PARTICULARS OF 

SET OFF. 

No. 20. 

Alternative order for particulars of set off". 

Supreme Court. 
John Doe 

V. 

Richard Roe. 

Let the defendant's attorney deliver to the 
plaintiff's attorney an account, in writing, of the particu- 
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lars of the defendant's demand by him pleaded by way of 
set oflf [or " which he has given notice that he will set o^"] 
in this cause by the 10th day of June instant, at ten o'clock 
in the forenoon ; or show cause at that time at my cham- 
bers, in the town of Saratoga Springs, why he should not de- 
liver such account, or in default of doing so, why he should 
not be precluded from giving evidence at the trial in sup- 
port of his plea [or *^ nortec"] of set oflf; and in the mean- 
time let all further proceedings in this cause be stayed. 
Dated June 6th, 1841. 

John Willard. 



No. 21. 



Peremptory order for particulars of set off. 

[Title of cause.^ Let the defendant's attorney deliver 
to the plaintiff 's attorney an account in writing of the par- 
ticulars of the defendant's demand by him pleaded, by way of 
set oflf [or " which he has given notice that he will set o^"] 
in this cause, within twenty days ; or in default thereof, 
ordered that the defendant be precluded from giving evi- 
dence at the trial in support of his said plea [or " notice^^^ 
of set oflf. [Dated and signed as in JSTo. 20.] 
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itd. 22. 



Bill qf particulars rfset q^i 

[Title of cause.] Sir : You will please take notice thai 
the following are the particulars of the set ofif pleaded [or^ 
" qf which notice has been given^^] hy the defendant in this 
cause, to wit : 

[Dates.] [Items.] [jAmounts.] 

Dated June 7th^ 1841. 

Yours, &c. 
W. A^ Beach, Defendants Attomtyi 
To J. Ellsworth, Esq., Plaintiff^ s Attorney. 
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No. 2i. 



Order for further particular sr. 

[Title of caicse.] Let the defendant's attorney delivef 
to the plaintiff's attorney a further account, in writing, of 
the particulars of the defendant's demand by him pleaded 
by way of set off [or, " which he has given notice that h€ 
will set 0^'] in this cause, by the 20th day of June instant, 
at ten o'clock in the foreiiOon, or show cause before me at 
that time at my chambers^ in the town of Saratoga Springs, 
why such further particulars should not be delivered ; and 
in the meantime let all further proceedings in this cause be 
stayed. [Dated and signed as in JVb. 20.] 
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No. 24, 

Order to show cause why particulars should not he amended, 

[Title of cause,] On service of this order and a copy of 
the affidavit upon which the same is granted, let the plain- 
tiff's attorney show cause before me at my chambers, in 
the town of Saratoga Springs, on the 26th day of Jime in* 
stant, at ten o'clock in the forenoon, why the bill of par- 
ticulars heretofore furnished by the defendant in this cause 
should not be amended in the particulars specified in said 
affidavit ; and in the meantime let all proceedings in this 
cause be stayed. [Dated and signed as in JVb. )^.] 
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III. BEPLXCATIOin. 



No. 25. 



Replication to a plea of set offy nii debet. 

And the said plaintiff as to the said plea of the said defend- 
ant by him secondly above pleaded, saith that he the said 
plaintiff, by reason of any thing by the said defendant in that 
plea alleged, ought not to be barred from having ahd main- 
taining his aforesaid action thereof against him the said de- 
fendant,(*) because he says that he the said plaintiff was not 
nor is indebted to the said defendant in manner and form 
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as the said defendant hath above in his said last plea in 
that behalf alleged ; and this he the said plaintiff prays 
may be inquired of by the country, &c«. 



iSfb. 2^. 



^ \ ♦ ^ » 



Replication to a plea of set off^ that A, B, is not interested 

in the suit^ 



•I * 



[As in JVb. 26 to the asteriskj{*) then continue asfol- 

• . . . •, » 

lows ;] because he says that this action is not brought for 
the benefit of A. B, in the said plea mentioned, but for the 
benefit of the said plaintiff exclusively ; and this he the 
said plaintiff prays may be inquired of by the country, &c. 



iifft.27. 



Replication to a plea of Set off\thkt ^ J iB., for 'whose hen-- 
efU the suit is brought^ is not indebted. 

[ComTnence as in J^o. 25, and continue io the asteriskj(*) 
then proceed as follows :] because he says that A, 'B.,' for 
whose benefit this action is brought, was' not, and is hot 
now, indelbted to the said defendant, in manner and form 
as the said defendant hath ' above In pleading ' alleged. 
l&onciucie as in JVb. i!6^] 



Nq. 28. 

i^epli^caiion <^ tl^e std^ut^ of limUatio!^ tp a flea of 

set off. 

And the said plalntUT as to the said plea of. the said 
defendant by him secondly above pleaded, saith t^at he the 
sflid plaintiff) by reason of any thing by the said defendant; 
in that plea alleged, ought not to be barred from having 
and maintaining his aforesaid action thereof against him 
the said defendant, because he saith that the saiid several 
supposed debts or causes of set off in the said last plea 
mentioned, did not nor did any or either of them arise or 
accrue to the said defendant at any time within six years 
next before the commencement of this suit, in manner and 
form as the said defendant hath above, in his said last plea 
in that behalf alleged. And this he the said plaintiff is 
ready to verify ; wherefore he prays judgment, and his 
damages by him sustained on occasion of the non-perform- 
ance of the said several promises and undertakings in the 
said declaration mentioned, to be adjudged to him, &c. 
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No. 29. 

Replication of ntil tiel record end nil debet to a plea of set 
off on a recognizance and simple contract. 

And the said plaintiff as to the said plea of the said de- 
fendant by him secondly above pleaded, saith that the said 
plaintiff, by reason of any thing by the said defendant in 
that plea alleged, ought not to be barred from having and 
maintaining his aforesaid action thereof against him the 
said defendant, because as to so much of the said plea of 
the said defendant by him secondly above pleaded as re- 
lates to the said sum of three hundred dollars therein al- 
leged to be due and owing from the said plaintiff to the 
said defendant on the said- supposed recognizance in that 
plea mentioned, the said plaintiff saith that there is not any 
such record of the said supposed recognizance, in the said 
plea mentioned, remaining of record in the said court of 
common pleas of the county of Saratoga, in manner and 
form as the said defendant hath above in his said plea in 
that behalf alleged ; and this he the said plaintiff is ready 
to verify, when,' where, and in such manner as the court 
here shall direct and award ; and because the justices of 
the said supreme court of judicature of the people of the 
state of New-York now here, will advise themselves upon 
the inspection and examination of the said record, by the 
said del'tndant in his said pka alleged, a day is given to 
the parties aforesaid, before the justices aforesaid, until 

to hear the judgment of the said court there- 



upon, for that the said court now here are not yet advised 
thereof, &c. And the said plaintiff, as to the residue of the 
said plea of the said defendant, saith, that he was not, nor 
iS) indebted to the said defendant in the said sum of 

or any part thereof, in manner and form as the 
said defendant hath above, in that part of his said- plea in 
that behalf alleged ; and this he the said plaintiff prays" 
may be inquired of by the country, &c. 
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Replicatiofi to a plea of set off to debt on hond^ protest'^ 
ing that mo-re is due to the plaintiff on the bond than the 
sum admitted in the defendants plea^ and denying that 
the plaintiff^ is indebted to the defendant. 

m 

And the said plaintiff, as to the said plea of the said de- 
fendant by him secondly above pleaded, saith that he the 
said plaintiff, by reason of any thing by the said defendant 
in that plea alleged, ought not to be barred from having 
and maintaining his aforesaid action thereof against him 
the said defendant ; because, protesting that at the time of 
the commencement of this suit there was and still is a 
much larger sum of money than the said sum of 
due and owing for principal money and interest upon .and 
by virtue of the said bond or writing obligatory and the 
said condition thereof, to wit, the sum of to 

wit, at, &c. aforesaid ; nevertheless, for replication in this 
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behalf the said phdntiff mtihj that be the said pJainliff iv»a 
not n6r is indebted to the said defeftdant in manner and 
form as the said defendant hath above in his said plea al* 
leged ; and this he the said' plamtiff prays may be inquired 
of by the country, &c. 
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IV. REJOINDERS. 



No 31. 



Rejoinder to a replication of payment to a plea of set off 
to a judgment recovered^ denying payment. 

And the said defendant, as to the said replication of the 

V 

said plaintiff to the second plea of the said defendant, saith 

that the said plaintiff ought not, by reason of any thing by 
him in that replication alleged, to have or maintain his 
aforesaid action thereof against him the said defendant, be- 
cause he saith that after the recovery of the said judgment, 
and before the* commencement of this suit, he the said 
plaintiff did not pay and satisfy to the said defendant the 
said sum of in form aforesaid recovered, or any 

part thereof, in manner and form as the said plaintiff hath 
above in that behalf alleged. And of this the said defend- 
ant puts himself upon the country, &c. And as to the said 
replication of the said plaintiff to the residue of the said 
plea of the said defendant, by him secondly above pleaded, 
and whereof he hath prayed may be inquired of by the 
country, doth the like. 



ADDENDA ET CORRIGENDA. 



Page 46, note Cm). Add NicoU v. NicoU, 16 Wend. 446. 

48, (»). For " Ratty" read " Batty." 

— Cy). Add " This discordance in the practice of the 

different courts was, however, found so incon- 
venient, that Uule &3 of Hilary Term, 1832, was 
adopted by the assembled judges of all the courts, 
pursuant to the statute for promoting uniformity 
in the practice ; the provisions of which rule ex- 
tend to the several courts of law and equity, and 
establish a uniform system on that subject. 
That Rule is as follows : '' No set off of damages 
or costs between parties shall be allowed to 
the prejudice of the attorney's lien for costs in 
the particular suit against which the set off is 
sought ; provided nevertheless, that interlocu- 
tory costs in the same suit, awarded to the ad- 
verse party, may be deducted." (See Char- 
nock*8 New Bulea, 80 ; 4 Blighy N, S. 604 ; 
1 Dowl. P, C. 196 ; 3 id. 638.^ 

(a.) Add, " But in the case of NicoU v. JVtco«, C16 

Wend, 446,^ which was an appeal from the 
court of chancery, the court of errors decided 
that an attorney's lien for costs is no bar to a 
bill in chancery filed to obtain a set off; nor is 
it a bar when the question arises on a trial at 
law." 

146, line 13. For " date" read ** state." 
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ACCOUNT, 

when assignee of, may set it off, 58. 
connected accounts, power of chancery in setting o£f, 190. 
founded on a gaining consideration, cannot be set off, 201. 
ACTION, 

in what, a set off is allowed . 32, 105. 
only in actions ex cofUradu, 105. 
not in actions ex delicto, 105. 

in a suit in chancery to foreclose a mortgage, 110, 196. 
debt to be setoff must be due at commencement of, 91, 98. 

what is the commencement of, 98. 
judgment recovered before bringing of, may he set off on mo- 
tion, 33. 
cause of, immaterial, on motion to set off judgments, 38. 
in what, bonds may be set off, 58. 
demands against plaintiff in, set off of, 61. 
no set "dff in actions of covenant, 108. 
set off does not depend upon the form of, 109. 
brought by defendant for his demand may bar his set off, 110. 
ACTIO NON, 

goes to tiie commencement of the suit, 163, n. (m). 
ADMINISTKATOR, 

(Se& tit. Executors and Administrators^) 
AFFIDAVIT, 

of merits, when necessary, 171, 172. 
by whom fo be made, 171. 
form of, IMMJ. 

31 
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AFFIDAVrr^cofUtniMil. 

of truth of plen, when necessary, 172. 
by whom to be laade, 171. 
form of, 209. 
AGENT, 

(See (it. Principal and Agent J) 
ASSIGNOR 

of a contract, set off against. 60: 63. 

demand must have existed at the time of the as-* 

stgnment, 60, 63. 
and belonged to defendant before notice of as- 
signment, 60, 63. 
of notes or bills, set off against, 66, 112. 

when defendant sued on note may set off note 

against intermediate assignor, 70. 
where he is a mere nominal party, 71. 
set off by and against assignor and assignee. 111. 

defendant's demand must have been due at the time of the 
ass gnment, 113. 
set off against, in suit by assignee in his own name, 114. 
ASSIGNEE 

of bond, when he may set it off, 53, 114. 

of judgment, when he may set it off, 37, 58, llSl. 

it must belong to him absolutely, 58. 
of demand, set off by, 54, 57, 58. 

should have held it at the commencement of (he suit, 57. 
what demands may be set off by, 57, 58. 
rights of, recognized and protected by courts, 58. 
when demands may be set off against, 60. 

or against assignor, 60. 
of insolvent debtor, set off against, 61, 73, 115, 116. 
^ set off against, when the assignor is the mere nominal plaintiff, 
71. 
of a |>olicy of insurance, set off by, 112. 
of a promissory note, set off by, 112, 113. 
of bankrupts, insolvents, &c. set off against. 61. 73, 115. 

demand purchased after due and afrer assignment under 

insolvent act, cannot be set off, 1 17. 
same rule in cases of bankruptcy, 117. 
ASSIGNMENT, 

what is a sufficient, to transfer a chose in action, 58. 
debt to be set off against assignor must be due at time of, 60. 
and must have belonged to defendant before notice of, 60. 
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ATTORNEY, 

his lien for costs, 45 

former rule as to, 45. 

present rule, 46, 47. 

extends only to clear baknce, 46. 

selling off judgments, how affected by, 46, 47, 48. 

rules of the English courts as to, 47. 

king's bench, 48, 49. 

common pleas, 48. 

exchequer, 48. 

IsbaiAcery, 48. 

Irish court of king's bench, 48 

New-York courts, 48. (And see Addenda^ 4rc.) 
notice of, when necessary, 47. 
protected again«t frauds of his client, 47. 
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BANK BILLS, 

when they may be offset in an action by the bank, 89. 
right to set off not affected by appointment of a receiver of the 
bank, 89, 90. 
BANKRUPTS AND INSOLVENTS, 
set off by and against, 115 to 129. 

confined to cases of mutual credits or mutual debts, 117, 118. 
what are to be considered such, 118 to 123. 

may exist though parties do not mean to trust each 

other, 118. 
confined to such credits as must terminate in debts, 

121. 
cannot arise from a guaranty, 118. 
nor from a party's own wrongful act, 23. 
distinction between mutual credit and mutual debt, 119. 
mutual credit imports unliquidated damages, 119. 
set off of cash notes issued by bankrupt before his bank- 
. ruptcy. 124. 
demands must have belonged to defendant at the time of 

the bankruptcy, 124, 125, 126. 
and must have been then due, 125« 
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BANKRUPTS AND INSOLVENTS— cwrfmwd. 

bill or note taken up after bankruptcy may be set off if 

hald by defendant before, 126 
in action by assignees, upon a policy of insurance, for a 
loss after the bankruptcy of assured, no set off can be 
bad of a demand against a bankrupt, 127. 
BANKRUPTCY, 

commission of, legal notice to a£foct assignee of note with right 
of set off, 70,113. 
BILL OF EXCHANGE, 

set off against assignors, in action by assignee, 60, 65, 66, 67* 
assigned after maturity, set off against, 66. 
BOND, 

when may be set off, 52. 

not, if it has been cancelled, 53. 
what sort of, may be set off, 52. 
arbitration, 52. 

set off in action upon, 52, 53. 
when it may be set off by assignee, 53, 57, 64. 
when not, 56, 166. 
penalty of, cannot be set off, 53, 90. 
condition of, may be, 52, 91. 
when demand of payment must be proved, 98. 
debt on a joint and several, may be apt off in lui action by 

only one of the obligors, 104. 
set off against, in suit by assignee, 114. 

does not exist for demands {leainst intermediate a^^ 
signees, 114. 
BROKER, 

(See tit. Factan and Brokers.^ 



CASE, 

action upon the, 

set off not allowed in, 32. 
CHOSE IN ACTION, 

what is a sufficient assignment of, 68. 

when it may be set off by assignee, 58, 5d. 
COMPENSATION, 

definition of the doctrine of, 18. 
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COMPENSATION— continued. 
iig4it of set off derived from, 18. 
where it takes place, 18, 19, 20. 
distinction between, and set off, 20, 21. 
CONTRACT, 

what demands may be set off ag^ainst assignor or assignee of, 
60,68,64. 
demand must have eidsted at the time of assignment, 

60, 68. 
and have belonged to defendant before notice of the as> 
signment, 60,''63. 
COSTS, 

may, on motion, be set off against costs, 48. 
or debt and costs, 48. 44, 45. 
or debt alone, 43, 45. 
in what courts may be set off, 44. 
in ejectment, may be set off against costs in trespass, 44. 
in equity, may be set off against costs in common pleas, 44. 
how affected by attorney's lien, 45, 46. 
former rule, 45. 
present rule, 46. 

lien extends only to clear balance, 46. 
interlocutory, when they may be set off, 49, 50. 
court will not stay proceedings, to enable a party to set off, 97. 
cannot be set off till they are taxed, 127. 
COVENANT, 

unliquidated damages in^ cannot be set off, 83, 84. 
set off in actions of, 106. 
form of plea of set off in, 229. 
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DAMAGES, 

not yet recovered, cannot be ^^t off, 84. 
DEBT, 

how far satisfied by taking defendant in execution, 34, 35. 
by discharge of defendant, 35. 
by taking fresh security, 35. 
to be set off, must be due to defendant in his own right, 54. 
due to defendant in right of his wife, cannot be set off against 
his own debt, 66. 
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DEBT— cofilinttcrf. 

owinfr by wire dum sola cannot be fct off against hiuband 
alone, 55. 

nor against a no(e given to her aAcr marriage, 65, 
a joint debt cannot be set off against a separate debt, 56. 

nor a separate debt against a joint one. 56. 
a debt due to defendaiit as surviving partnc'r may be set off 
against a demand on him in his own right, 56. 
so as to a debt due from a party as surviving partner, 56. 
set off of debt due to i>stensibie partner only. 56. 
due to defendant as surviving. joint creditor, may be set off 

against one due to him in his own r glit, 56. 
due from phiintiff as surviving debtor, may be set off against 

one thic from deleiidant to plaintiff, in his own right, 56. 
may be presumed to luve been satis'ied, from lapse of time, 100. 
barred by statute of limitations cannot be set off, 99, 100. 
to. be set off, miist be due tq c^efendi^i^t '^% ^mmencement of 
the suit. 164. 
. and at the time of the plea pleaded, 164* 
in autex dfoiff cannot be set off, 201, 
DEBTORS, 

absent insolvent, imprisoned, concealed, or absconding, set oft 
against assignees of, 61, 73, 115. 
DEFENDANT. 

effect of taking in execution, 34, 35, 36. 
discharging him, 35. 
DEMANDS 

unconnected, could not formerly be set off, 23. 
may now, 23, 24. 
what may be set off, 31. 

must be such as arise upon judgment or contract, 31. 
must be such as could be sued on in assumpsit, debt, or 

covenant, 32. 
not demands arising ex delicto^ 32. 
must be due to defendant in his own right, 54. 

what are such demands, 54. 
must be against the plaintiff in the action, or the assignor, 

&c. 60. 
to be setoff against assignor, must have belonged to defend* 

ant at the time of the assignment, 60. 
if there are several defendants, must be due to all jointly, 
75, 10^ 
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DEMAND-^conltntteil. 

exception as to suits on bills of exchange and promis- 
sory notes, 74. 
if there are several plaintiffs, demand must be due from all 

jointly. 102. 
must be liquidated, or for property sold, or services done, 

76. 
for money had ar.d received, may be set off, 77. 
though unliquidated, may be set off, if the amoanl may be 

ascertained by calculation, 78, 86. 
what is a liquidated demand, 79, 82. 
unliquidated, cannot be set off, 79. 

what are to be deemed such, 79 to 91. 
need not arise out of same transaction as plaintiff's claim, 

88. 
penalty cannot be set off, 90. 
must have existed, and have belonged to defendant at the 

commencement of the suit, 91, 98. 
as well as at the lime of the plea pleaded, 92. 
but it may be set off though it arose aAer plaintiff's cause 

of action accrued, 92 
purchased afler commencement of suit cannot be set off, 98. 
what is commencement of suit, 98. 
must not be barred by statute of limitation, 99. 
DEMURRER 

to a plea of t%vo parts is bad if one |»art is good, 164, 165. 
DETINUE, 

set off not allowed of a demand for %vhich it is the proper rom- 
edy, 82. 



EQUITY, 

set off in, wben allowed, 189. 

in what suits, 189. 

follows same general rules as to set off as courts of law, 189. 

power of courts of, as to set off, ikdependent of the statute, 

189, 190. 
insolvency, a gpround for its interference, 190, 191, 199. 
as to what demands set off in, attaches, 192, 193. 
its power in setting off judgments on motion, 194. 

a matter of right in equity, 104. 
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EQUITY— «onltfUi€iL 

such applicationi are addressed to its equitable discretion^ 
194. 
on a bill filed, its jurisdiction is more extensive than that of the 

conuai6h law courts, 194. 
will discourage bills filed to set off judg^mentk, Id4. 
What elvcittistances kUl Justify its interference, 195. 
judgment cannot be set off by a party who is not the beneficial 

owner of it, 1#5. 
when it will set bff a judgment against a decree, 195. 
will allow a set off on a bill to foreclose a mortgage, 110, 196. 

what debts may be tet off in such a case, 196. 
will not set off joint debts against separate debts, 196. 
except in special balfes, 1*96. 
what 'are such, 197,198. 
will set off whenever there is a mutual credit, 198. 
what is a mutual credit, 118 to 123, 129, 199, 200. 
%hAt is a mutual debt, 199, n. (p), 200. 

will not, in general, set off, wh^e tiiere is no tet off at law. 200. 
when inability to set dff at hiw will furnish a ground for relief 

in equity, 200, 201. 
will not set off if either debt is In avJter droit y 201. 
costs in, wh^ they may be set off against costs at law, 44. 
rules of, as to setting off dosts, 48. 
with respect to attorney's Tien, 48. 
ERROR, WRIT OF, 

no bar to set off of judgments, 38. 
EXECUTORS AND ADMINISTRATORS, 
W off by and against, 129 to 135. 
cannot set off demand purchased after the death of testator, &c. 

against a debt due by the estate, 56, 61, 134, 201. 
nor debts due to them personally against a debt due by the 

estate, 65y 132. 
in suits by, for cause of action arising after testator's death, not 
brought OS executors, &c. no set off of debt against testator, 56. 
against a demand accruing to, after testator's death, a debt due 

from testator cannot be set off, 61, 131. 
judgment, on set off established against, 130, 134. 
in suits by, for debt due to testator, &c. debt due from him and 
purchased after his death by defendant cannot be set off, 130. 
their own debt, incurred after testi^tor's death, cannot be set off 
against debts due to testator, &c. 132. 
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EXECUTORS AND ADMINISTRATORS continwd, 

80 if defendant's caute of action arise partly in the time of tes- 
tator and partly in time of the executor, 132. 
a defendant sued for his own debt> cannot set off one due to him 
as executor, &c, 132. 



FACTORS AND BROKERS. 

set ofif by and against, 135 to 140. 

distinction between, 136. 

on sales made by factors in that capacity, defendant cannot set 

off a debt against them, to a suit brought by them as factors, 

&c. 135. 
but if tiiey sell goods as their own, concealing the principal, 

purchaser may set off demands on ihem, to a suit brought by 

the principal, 135, 139. 
purchaser cannot set off demand against principal, if factor has 

a lien on the goods sold, 135. 
on a sale by a broker^ buyer cannot set off a debt due from the 

broker against a suit by the principal, 136. 
broker's agreement to waive his lien or set off against his prin- 
cipal, will not bar the right, 137. 
jnt off of premiums on policies of insurance, by brokers, 138, 139. 
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GUARANTY, 

amount of, cannot be set off, 84, 118. 
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HUSBAND AND WIFE, 

set off by and against, 140, 141. 

in action against husband for his own debt, he cannot set off a 

debt due to him in right of his wife, 55, 140. 
debts owing by a wife dum sola cannot be set off against hus- 
band alone, 55, 140. 
unless he has promised to pay the debt after marriage, 140. 
nor against a note given to her after marriage, 55, 140. 
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IMPRISONMENT OF DEFENDANT, 

efTect of, upon rig^ht of set off, 34, 35. 

for interlocutory costs, 35. 

discharge from, efifoct of, 35. 
INSOLVENT DEBTORS, 

set off against assignees of, 61, li& 



JOINT DEFENDANTS, 

M» of several camio4 set off a debt due froD» Ae ptainfHTto hint 

alone, against a joint debt, 75. 
nor can be set off a debt due Avm fkt (^irrtiff and another. 75. 
in suiU on bills of exchange and prrtniissory notes, one of seve- 
ral, may set off against plaintiff, 74. 
JOINT DKBTS, 

cannol be set off against separate ones, 75, 109. 196, 
nor can a separate debt against a joint one, 75, 102. 

unless by st)ecial agreement, 102. 
debt on a joint and several bond may be set off in an action 

brought by only one of the obligors, 75. 
agreements to set off, 76. 
on a joint and several bond, set off of, 104. 
on a joint and several note, party not bound to self ^Wik a* tky*. 

tion by one of the makers, 104. 
cannot be set off against separate debts, in equity, any more than 
at law, 196. 
JUDGMENTS, 

when they may be set off, 31 ta 52. 
setting off, upon motion, 32. 

a matter of discretion, 38» 
though r^overed before bringing' of action^ <n 
immaterial h:vi*r obtained, 33. 

ot foi:' what caus«, 3S. 
of different courts, 36. 

elA«r cottf t ffi*y diJr«»t ••! <^ ». 

«^ juiticai' cottitB, 



JUDGMENTS— cofUinttwI. 

mt off or^ ky maBigtM&a, ^^98^8$^ - 
assii^ee roust be actual owner, 37. 
not barred by writ of error, 88^ 
«• to Ifceiv being in same, or dilbrf nt nghts, 90i« 
obtained after declaration delivered, and befon plea pleaded, 

oafinot bo set off, 62, 92. 
may be aet off, thougii a writ of erfor bo {Midiiif thereon, 93, 

165. 
•gainvt esBeotitoM, on eet offeafafaftMlMd agaiaat, I8O4I34, 136. 
purchaaed by an admintflraAor since the teooreiy of plaintiff's 
judgment against hini, for debt of intestate, cannot be set 
off, 134. 
in an action on a specialty, on a plea of set off, 184. 
form of, where set off is equal to plaintiff 's demand, 185. 

where set off exceeds, or is less than plaintiff's de- 
mand, 186. 
in suits on bills of exchange and promislory notes, 
186. 
wheq they may be set off in equity, on motion, 194. 
setting off in equity, a matter of right, 194. 

at law is done ex gratia, 194. 
may be set ofi. against a decree in equity^ 195. 



LiMl.TATI<>N& STATUTE Qf^ 
demand must not be barred by, 99. 
maj[<be replied % a pluinliff I)9k4 debt biinred«,99Y. 
if not set up in replication, no bar, 100, IQij^ 

when no bar to-df fMVlaiili*4 4^ ^ 101* 
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MONEY HAD AND RECEIVED, 

demand for, may be set off, under the statute, 77. 
MOTION, 

when jodgmenti maybe set off, on, 32. 

nothing but judgments can be set off, oDi 51* 
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MUTUAL CREDITS, OR DEBTS, 

tet off against baDkrupts or iiuolventt, confined to caiei of» 

117. 
what are considered such, 118 to 123, 129, 199. 

may exist though parties do not mean to trust e.ich other» 

118, 199, n (p.) 
confined to such credits a^ must terminate in debts, 121. 
do not arise from a guaranty, 118. 
nor from a party's own wrongful act, 123. 
mutual credit imf»orls unliquidated damages, 119. 
distinction between mutual credit and mutual debt, 119. 
equity will set off in cases of, 198. 
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NOTICE, 

to maker of note, when it is bought after maturity, 67. 

of a trust, what is sufficient, 72. 

of insolvency of maker of note, what i^ constructive, 74. 
NOriCE OK SKT OFF, 

in what cases proper 162, 172. 

in connection with what plea to be g^ven, 172. 

may be given where several pleas are pleaded. 173. 

if not given with general issue court will allow general issue 
to be withdrawn and pleaded again, with notice of set off, 175. 

certainty required in, 175, 176, 177. 

in an action on a contract with mutual covenants, defend- 
ant must specify the breaches on part of plaintiff, to set them 
off, 177. 

when it should state a promise to pay debt to be set off, within 
six ycara, 178. 

delivery of, must be proved at the trial, 179. 

usually written under plea, 179. 

defendant, how far bound by, 179. 

need not expressly claim a balance in defendant's favor, 179. 

form of, 206. 
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PARTNERS, 

•el off by ami ■gainst, 141 to 147. 

dehl due to deleiiilant, u surviving partner, lavf ho Mt off 

■gainit a debt duo from him in his nwn riR;)il, S6, 62, 14ti. 
•o, HI lo a (Iflbl due /rout a |>arty ai (urvivtn); |Mr1ner, 56, 62. 
in an nution by n iur ivin^ (lariner for his Migrate debl, de- 
fendant may lel nffu debt due tram ihe [lartnarihip, 103. 
deleiidjnt may let off a debt due frum one (Mirtnor iT the reat 

were dornutnt jiarlnera, 56. 62, 103. 
when action may b« brought by one, in nuna of the finn, 63, 
144. 
act off of demand against firm in such a caM, 62, 144. 
general rule, tbat a debt owing hy one partner cannot b« aetoff 
against a paKner»bip demand, 62, 1413, 143. 
exception, where it is ilie custom of the firm, 145. 
nor can a partnershiii debt be sat off against a debt due to one 

of the parlners, t>3, 104. 
debt due fmm one to another on (he partoerahip account, whea 
it may be set off, 90, 141. 
debts inuit be due in same right, 142. 
in a suit against two partners, (he separate debt of one of them 

against ihe plaintiff, cannot be set.off, 143. 
set offof a debt conlracled by a mere nominal partner, 145. 
joint demands may be set set off against separate demandc, 
wlwre there is a special agreement, 145. 
PARTICULARS OV SET OFF, 
plunliff enUUed to bill of, 158. 
how obtained, 153. 
effect of refusal to furnish, 154^ 
furlher particulars, when and howobtaiMd, 154. 
amending particulars, 154. 
eSfecl of delivering, 154. 
form of altematiTe order for, 390. 
Iieremptoi; ordar, SSI. 
hill of, 332. 

order for further particulars, 383. 
order to show causa why bill of, should not be ami 

sxs. 

what dvgM* of cartain^ rtqnUita in, 154, 155. 
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PARTICULARS OF SET OFF^-amiinuid. 

iufficient to refer to an accotmt already delivered, 157. 

•hould state items and dates as particularly as possible, 155. 

slig^lit mistakes immaterial, 156. ' *' ' 

need not state credit side ofian'acooiint. 19T. 

need notbe In any partkular form, 1^: ' - ' 

«41l not tbe construed strictly, 157. 

iviH no^^nHrent defendant fhm reeoTerin^ for items pr«f<ed by 

'plaintiff, 158. 

•dmifsiona in^ cannot he used by plaintiff fii snp pert of liia 

claim, 158. ' 

on trial, are considered as pait of pkn or notioe, 159. 
•bjeelion far isiriance •betwflwb, and pvool,' %v4mmi iK>hm taken, 

158. 
tem of aUemativa order for, Mk 
'^i paemnpterf iHKter for, fSl," • ' 
tnll'Of partictilws, SM 
ordbr>ft>r liirtlMrparticalafs, iM. 

order to ibow cause wliy paiUculan slioaki not be waend- 
ed, 233. 
rEKALTY, 

cannot be set off*, 53, 90, IMw 
PLAINTIFF 
> .in tiie aciiaa* mb1k> 14 to he dieemii^» 61. 

if demanA'lD be tti off 'ia aif^mitet, Has «• oijag tion thai 
it ia alao against othen,-, OL. • 
PIi£A OF 8fiT> OFV, 

defendant may eltber plead or g4ve nottoa «f aet oi^ 162. 

what should be stated in, 162 'to ITS. 

should have the substantial re^uisttea of a de dan ation, 162, 

note (/;. 
how to conclude, 162, 163. 

must describe the 4e%l to be aet off^ with ceiMntif, MS. 
form of stating time of plaintiffs indclKtedoe«p, ^ Ua 
to the whole declaration of several ceuola it not dinsifaia, 164. 
to an action of debt, aa if Itt. an actsaa of aasmnpiii, bad, 164. 
if one part is good, a general dfimitmr to ik^. wh»le will be 

bad, 164, 165. 
in action on a bond, must set iiaffk what is waiHy doe^ 166. 

this averment is matariaJ, and irav^valtle, 166» 
fonn of, where defendant's set off is founded oa a~l>ond or oth- 
er contac^MvJMiCP A Ptwalt)!, Ifii. ^ 
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PLEA OF SET OFF— cofOimttf. 

ilotild ittiMf ilttoUftt doe bf A^ e^Aftion, 160. 
wbkf be 1«1c(»ii diitiibutivelf , ah tbe trials and part found for 

plaintiff and part for defendant, 107. 
two pleas may be pleaded to two several coantt of a declara- 
tion, 167. 
|ilea-of iel off df a partictila^ amotmt, not inpportad by proof of 

a lest amount, 167. 
be^ far evidence a^leist d^ndanti 168. * 
plea setting up a smaller sum^ as an answer t6 a larg^er, is bad^ 

169. • ' • 

must be accompanied by an aMafit df lit truth, 171, 173* 
form of plea of est off in as wmp s H , C09. 

where plaintiff is a mere tniitee fbf another, or 

has no real interest In the suit, 310^. 
of set off, with pleas of general bsue and tender, 

210. 
plea or notice of set off, by and agarnst assignees 
of batrkmptir or insolvents, executors or admin- 
iiflratorv; 213. 
on a promissory note made by plaintiff, payable to 

defftndaat, 214. 
oa a' promissory ndtl» endorsed by the plaintiff to 

the defendant, 214. 
on a bill drawn by the defendaAt, and accepted 

by tbtf plainliff, 215. 
on a bni endorsed by the pfainfiff to the defend- 
ant, 216. 
for uie and occtipatton, and for interest, 217. 
on a bond made by the plaintiff, payable to the 

defendant; 217. 
fisr money due on a jndgrtient, 218. 
for rent due on a lease, 219. 
on a recognizance, 220. 

in assumpsit, of a specific Joint debt against spe- 
cific sefMinlte debts, by virtue of an agreement 
between the parties, 221. 
tW an action of debt on a bond, 223. 
in an action of assuifiipsit by a principal, for the 
price of goods sofd to the defendant, through the 
medium of an agent, of a debt due from the 
agent, to the defendant, 224. 
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PI^EA OP SET OFF— conltniMcL 

to an action of debt on two bonda, of two bonda 

given by the plaintiff to the defendant^ 226. 
in covenant, 229. 

PLEADING, 

how a set off ia to be taken advantage of, 161, 162. 

plea of the general iasue abould accoinpanj notice of aeC ol^ 

172. 

« 

defendant maj plead seTeral pleaa, dthough be givea notice of 

aet off, 179. 
defendant cannot plead and g^ve notice of aet off, both, 162. 
plea, (eee Ut. Plea of 84 i#0 
NoUce of set off, (aee tit. Notice of 8d ojf:) 
Replication, (tee tit. Rtfilicatwn,) 
Rejoii der, (see tit Rejoinder.) 
plea of the general iasue, form of, 205. 
PRINCIPAL AND AGENT, 

■et off by and against, 147 to 149. 

in suit by agent, in his own name, for a debt due to hia princi* 
pal, defendant may set off a debt due from principal, 147, 
148. 
but not where agent sues as principal, 147. 
in action by princi|>al, when defendant may set off debt due by 

agent, 72, 148 149. 
what is presumptive proof of an agent dealing as principal, 149. 
no set off against principal, where defendant bad notice he waa 
de«iling wilii an agent, 71, 72, 151. 
implied notice sufficient, 72, 152. 
no set off in such a case against agent, 151. 
PROMISSOKY NOTE. 

assigned after due, in action u|H>n. what demands against pre- 
viou ' assignors may be set off, 60, 65, 66, 69. 
when set off will not be allowed, 68. 
where plaintiff has no real interest in suit, a set off may be had 

against factual owner of, 67. 
when bought by plaintiff after due, notice to maker neces- 
sary, 67. 
if transferred after maturity, no set off against payee, in an ac-> 
tion by holder, 68, 69, 70. 
unless transfer was in order to defraud defendant of hia set 
off, 68, 69, 70. 
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PROMISSORY NOTF.-^continued. 

in suit on, defendant may set off a note against intermediate 
assignor, 70. 



ft 

RECOUPMENT, 

definitioa of, 26, -27i 

in what cases allowed as a dcfci>ce, 26, 27j 28. 

distinction as to, under English statute, 28. 
not adopted here, 29. 
REJOJNDER, 

form of, 238. 
UEJfhKVlN, 

set off not allowed, of a claim for which it is the proper reme- 
dy, 32. 
RfiPLIOATK)N, 

what plaintiff may reply, to plea of set off, 179, 180, 181. 
statute of limitations, 181. 
such a replication does not admit amount stated in plea, 

181. 
that defendant's demand was founded on a gaming consid- 
eration, 181. 
failure of consideration of defendant's demand, 182. 
feim of, to a plea of set off, nil debet^ 233. 

tiiat A. B. is not interested in the suit» 234. 

that A. B., for whose benefit suit is brought, is not 

indebted, 234. 
of tho statute of limitations, 235. 
on a recognizance and simple contract, of nui tid 

record and nil debet ^ 236. 
to debt on bond, protesting that more is due to 
tho plaintiff on the bond than the sum admitted 
in the defendant's plea, and denying that the 
plaintiff is indebted to the defendant, 237. 



33 



868 



INDKX. 



SET OFF, 

definition and natnre of, 17. 
in the nature of a cross action^ 25. 
principle of statute of, 17. 
origin of the right, 18. 

derived from the doctrine of compensation, 18. 
distinction between, and compensation^ 20, 21. 
is a privilege or right attaching to the remedy, 192. 
not compulsory on defendant, 21. 
balance in defendant's favor, on pica of, 22. 
debt not extinguished by right of, 22. ^ 
only proper for a specific sum for which an action might b» 

brought, 25. 
what laws govern as to, 2C. 
immaterial, whether cause of action arise out of same timnnc- 

tion as plaintiff's claim, 88. 
what demands may be, (see tit. Demimdi.) 
plea of, what must be stated in, as to time of plaintiff's indebt- 
edness, 92. (See tit. Plea of Set Off.) 
debt may be set off, though defendant has agreed to pay for 
goods, &c. in ready money, 93. 
or has agreed to account for and pay over monies, 93. 
or hns expressly promised to repay borrowed money , not- 
withstanding indebtedness, 94. 
will not be prevented by inserting in a note " without plea or 
offset," 95. 
nor by plaintiff's declaring specially, 109. 
may be lost by defendant's bringing an action for hu demandi 

110. 
how to be taken advantage of, 161, 162. 
must be proved by defendant, 168. 

plea of, in action of debt, will bo taken distributively, 169. 
in equity, (see tit. Equity.) 



TORTS, 

in actions for, set off not allowed, 105. 
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TRESPASS, 

set off not allowed of a demand for which it is the proper rem- 
edy, 32. 
TRUSTEE AND CESTUI QUE TRUST, 
let off by and against, 150. 
when defendant may set off a debt due to him as trustee, against 

a debt due by him in his own right, 57. 
when a debt due to or from the cestui que trust may be set off 

in a suit brought against, or by, the trustees, 57, 151. 
where plaintiff has no interest in demand, a set off may be had 

against party beneficially interested, 60, 71. 
DO set off against trustee, where defendant had notice he was 
dealing with him as Iruslce, 151. 
implied notice sufficient, 151. 
a chose in action cannot be setoff by a person holding it merely 

as trustee, 152. 
a judgment recovered in name of trustee, for benefit of cestui 
que trust, may be set off to a judgment against cestui que 
trust, 152. 
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UNLIQUIDATED DEMANDS, 
what are, 70 (o 91. 
cannot be set off, 79, 
unless the amount can be ascertained by calculation, 78, 88. 



VERDICT, 

cannot be set off, on motion, 51. 

on a plea of set off to the whole declaration, cannot bo found as 
to otio count for plaintiff and as to the others, for -defendant, 
164. 

where defendant does not appear at the trial, 184. 

in one suit, when no bar to a set off in another suit, of same de- 
ma ml, 184. 

form of, where defendant proves a debt less than the plaintiff's 
claim, 185. 

TUB EXD. 
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